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PREFACE. 



Thb Law Military has undergone many changes in this conntry 
since the year 1860. Some of these changes have been of a radical 
character^ introducing entirely new features into the administra* 
tion of military jurisprudence. The relation of the military to the 
oiyil power has also, during the same time, received much attention. 
These considerations would of themselyes abundantly explain the 
raison d'6tre of a new work on military law. It supplies t^ want 
which has long been felt 

But^ besides this^ military law has grown in importance^ more 
persons being affected by it, and powers having been vested in mil- 
itary courts which they never held before. The military officer now 
comes daily in contact with some question of military law. He 
needs, therefore, a thorough acquaintance with its principles. 
That this is felt to be the case is shown by the increased facilities 
lor acquiring it which the government affords him. At the XT. S. 
Military Academy a professorship and an assistant professorship 
have been established for this purpose. The author of this work 
has for some time filled the latter position. 

The book which he has prepared is intended as a text-book in 
a course on military law, as well as for use throughout the army ; 
and, in my opinion, he has met with marked success in adapting 
it to these purposes. To have entered more elaborately into dis- 
cussions and details would have unfitted it for a text-book, and 
would not have added to its value as a convenient book of reference 
in a large majority of such cases as arise in the military service. 

It is not the object in this preface to dwell upon the special 
merits of this work. In two particulars, however, it possesses ad- 
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vantages which will, no donbt, be at once recognized^ viz : in its 
arrangement, and in the fact that it embodies all recent statutory 
provisions, and important judicial, and other anthoritative, de* 
cisions on the subjects of which it treats. 

It is, perhaps, not out of place here to add a word to* what the 
author has said with reference to the duties of the judge-advocate 
of a court-martial. In our service he occupies a threefold position 
— ^prosecutor, clerk to the court, and legal adviser to the court. 
In England he holds the two latter only. Now it is by no means 
a settled question within what limits our judge-advocate should 
discharge his duties as prosecutor. Certain requirements in the 
interest of the accused are made of him by law, but there is a broad 
field not touched by law, within which each will act according to 
his own notions or prejudices. The safest rule is to be guided 
by the principle that the government has no interest in convicting 
an innocent man, and that therefore the court should have before 
it tJie truth. 

There is no reason why a judge-advocate should seek to exclude 
material evidence for the defense, much less to discolor facts. But, 
further than this, he generally occupies a position of vantage with 
reference to the accused, and this is particularly true in the case of 
undefended enlisted men. He often has in possession facts favor- 
able to the defense of which the accused is necessarily ignorant. 
In all such and similar cases he should act with good faith; never 
seeking to gain an undue advantage by reason of any ignorance 
either of law or fact on the part of the accused ; and remembering 
that the government never desires, and that it can reflect no credit 
on him, to secure a conviction in the teeth of facts. '' Put your- 
self in his place," is a maxim which might be suggestive to the 
judge-advocate of the course he should pursue. 

I take advantage, also, of this opportunity to touch upon an* 
other point Our original Articles of War were copied from the 
English. With them we adopted their English interpretation and 
construction. But this fact has not always been kept in view, 
and the result has been that in some cases words have received aa 
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entirely different meaning from that whicli they were intended to 
convey. Practice, based upon such interpretation, may perhaps 
have made it part of our military law^ but this is no reason why» 
if new cases of doubt should hereafter arise, we should not go for 
information to the source from which the language sprang. It 
thus becomes important to study the development of the military 
code of England — a study which will take us back to the begin- 
ning of the seventeenth century, and, indeed, through the code of 
Gustavus Adolphus, from which the English was largely taken^ 
to the continental codes of the fifteenth and sixteenth centuries. 
In a work such as this it would not be possible, even if it were de- 
sirable, to enter such a field. I believe I have correctly stated 
what it professes to accomplish, and that it has accomplished what 
it professes will, I am convinced, be the the judgment of its 
readers. 

G. NOBMAK LlEBER, 

FroftMOT of Law. 
Wbst Point, N. T., 
Jannarj, 1879. 
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The chief object of this treatise is to present to the 
reader the subject of Military Law as accepted at the 
present time in our Army ; but we are met at the very 
outset with a difficulty arising from the confounding of 
this subject with another, entirely different, — Martial Ln.yr. 
For a long number of years all military jurisdiction was 
generally termed ^^ Martial Law/' and it was not until 
about the commencement of the present century that a 
distinction between Military and Martial law was recog- 
nized. This distinction is now universally conceded, but 
we still find the British Parliament passing an annual vote 
for the " administration " not of Military but " of Martial 
Law/' and each succeeding government has appointed, 
under patent from the Crown, a "judge martial" paid out 
of this vote, who wholly disclaims having any other knowl- 
edge of " Martial Law " than such as every educated gen- 
tleman may possess, or anything whatever to do with any 
other than " Military Law." ^ In our own country, also, 
we find noted jurists using these terms interchangeably, 
speaking of Martial when they mean Military law, and 

' Clode'8 Military and Martial Law, p. 157. 
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the reverse. AU this has tended and still tends to a 
confusion from which we must free ourselves before pro- 
ceeding to the main object of the text. 

In the United States especially is the difference be- 
tween these two subjects marked. The jurisdiction under 
the two is derived from diflFerent constitutional grants ; is 
exercised by different courts ; and is applicable, as a rule 
to a different class of persons. Military law relates to 
the government and discipline of the military forces of a 
state, while Martial law has for its object something en- 
tirely different. 

To understand Martial Law fully we must distinguish 
between it as a foreign or intermitional fact, and the same 
thing as a domestic or municipal fact.^ 

1st. As a Foreign Fact. When a belligerent occupies 
the territory of an enemy, he has a right by international 
law to govern it. The political law, so far as the nature 
of the case demands, is suspended, and military authority 
supersedes it. If any local courts or authority continue 
to subsist, it is only through the permission of the com- 
mander. 

The rule, in this country, is that all civil and penal 
law shall continue to take its usual course in the enemv's 
places and territories so occupied, unless interrupted or 
stopped by order of the occupying military power; but 
all the functions of the hostile government, legislative, 
executive, or administrative, whether of a general, provin- 
cial, or local character, cease, or continue only with the 
sanction, or if deemed necessary, the participation of the 
occupier or invader.^ 

When General Scott occupied Mexico he required the 
magistrates of the country, municipal or judicial, to con- 
tinue to administer the laws of the country among their 

» VUL Opinionfl Att*y Genl. p 869, ■ G. 0. 100, 1863, § 6. 
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countrymen^ but in subjection to the military power. Of- 
fenses of Mexicans against soldiers, or of soldiers against 
Mexicans or against each other, not provided for in the 
articles of war, were to be tried by military commissiona} 

We have said, in cases of this kind, that military au- 
thority is substituted. By this is meant the military 
authority of the commander, with the sanction of his sove- 
reign : and, in our armies^ his authority under the direction 
of the President with the express or implied sanction of 
Congress.* This authority must, however, be exercised in 
accordance with the laws and usages of war. 

Such government is without doubt a form o^ Martial 
Law, but the term Military Government would seem a bet- 
ter one for cases of this kind." 

2d. As a Domestic Fact. Under this heading two 
cases present themselves : — 

(a) Cases of insurrection or rebellion within states or 
districts occupied by rebels, treated as belligerents. 

In this event, such states stand, during the war, almost 
exactly on the same footing as foreign states, and the rules 
applicable for their government are the same as those just 
given. 

(b) Cases of invasion or insurrection within the limits 
of the United States, or, during rebellion, within the limits 
of states maintaining adhesion to the national government 
when the public danger requires its exercise. 

This is what the minority of the court in Milligan's 
case termed Martial Law Proper ^ and, in free governments 
like the United States, is the most difficult of exact defi- 
nition. A single case will illustrate. In 1864, Mr. Mil- 
ligan, a citizen of Indiana, was arrested and tried by a 
military commission for "inciting insurrection," "viola- 

» G. O. 20. Feb. 19, 1847. G. O. 287, Sept. 17, 1847.'' 

* Ex-parte MilligaD, 4 Howard, 142. 

* This was the tenn used by the minority Judges in Bz-parte Milligan. 
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ting the laws of war," and yarions other acts of disloyalty ; 
found guilty, and sentenced to be hung. At this time the 
civil courts were open, and Milligan filed a petition in the 
circuit court of the TJ. S. for the District of Indiana, to be 
brought before the court, and either turned over to the 
proper civil tribunal to be proceeded witti according to the 
law of the land, or discharged from custody altogether. 
At the hearing of the petition in the Circuit Court, the 
opinions of the judges were opposed upon a number of 
questions, and these questions were certified to the 
Supreme Court of the United States under the provisions 
of an act of Congress. 

The principal question in the case was as to the juris- 
diction of the military commission. Upon this question 
five of the nine judges held, " that there are occasions 
when martial rule can be properly applied. If, in foreign 
invasion or civil war, the courts are actually closed, and 
it is impossible to administer criminal justice according 
to law, then^ on the theatre of active military operations, 
where war really prevails, there is a necessity to furnish a 
substitute for the civil authority, thus overthrown, to pre- 
serve the safety of the army and society ; and as no power 
is left but the military, it is allowed to govern by martial 
rule until the laws can have their free course. AlS neces- 
sity creates the rule, so it limits its duration ; for if this 
^government is continued after the courts are re-instated, it 
IB a gross usurpation of power. Martial rule can never 
«xist where the courts are open, and in the proper and 
unobstructed exercise of their jurisdiction. It is also con- 
fined to the locality of actual war. Because, during the 
late rebellion it could have been enforced in Virginia, 
where the national authority was overturned and the courts 
driven out, it does not follow that it should obtain in In- 
diana, where that authority was never disputed, and jus- 
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dee was nlways administered. And so in the case of a for- 
eign invasion, martial rule may become a necessity in one 
state, when, in another, it would be mere lawless violence." ^ 

The minority of the court,^ while agreeing with the 
majori^ty that the military commission had no jurisdiction 
in this particular case, understood the majority opinion 
to assert that it was not in the power of Congress to have 
given it jurisdiction. With this latter doctrine they 
refused to agree. They held that Congress, under its 
constitutional authority to raise and support armies, and 
to declare war, if not from its constitutional authority to 
provide for governing the forces, could call martial rule 
into action in times of insurrection or invasion, or of civil 
or foreign war, within districts or localities where ordi- 
nary law no longer adequately secures public safety and 
private rights ; and, furthermore, that it might be called 
into action temporarily, and in case of justifying peril, by 
the President at such times.^ 

That the minority opinion expresses the true view of 
martial law in this country we cannot but believe. The 
decision of the court was given by the bare majority of 
one, and, therefore, does not carry the weight of most of 
its decisions.^ 

> 4 Howard, p. 127. 

* Chase C. J. and Wayne, Swayne and Miller J.J. * 4 Howard, 143. 

* Among the manuscripts of the late Dr. Francis Lieber was found, after 
his death, one on the subject of Martial Law, written in the form of a note 
to the fifth and sixth articles of *' The Instructions for the government of the 
Armies of the United States in the field " (Q. 0. 100, 1868). After distinguish- 
ing between martial law in hostile countries and domestic martial law, he 
•ays, — " As to Martial Law at home, which may become necessary in cases of 
foreign invasion, as well as in cases of domestic troubles, it has full sway in 
the immediate neighborhood of actual hostilities. The military power may 
demolish or seize property, or may arrest persons, if indispensable for the 
support of the army, or the attaining of the military objects in view. Thiii 
arises out of the immediate and direct physical necessity, as much so as the 
law of trespass is inoperative against those who forcibly enter a house in a 
case of conflagration. This operation of Martial Law is not exclusive or ex* 
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Congress, too, seems to have adopted the minority 
view, for in 18(j7,^ four months after this decision, it 
passed *^an act to provide for the more efficient goveriu 
ment of the rebel states," empowering district commanders 
to substitute for the trial of all criminals military commis- 
sions in the place of the local courts. 

A similar view has been feiken in England. In the 
case of the Queen vs. Nelson and Brand,^ Lord Chief- 
Justice Cockbum concluded that the Crown had no au- 
thority, by virtue of its prerogative, to enforce martial 
law in any part of the realm where the laws of England 
prevail ; but admits that Parliament may call it into be- 
ing and operation.8 

General Observations. It will be 'seen that the 
Supreme Court uses the term martial rule instead of law. 
This conveys a better idea. If the civil courts are closed 
and military courts substituted, no fixed code of law takes 

ceptional. Anj immediate physical danger, and paramount necessity arisiDg 
from it, dispenses with the forms of law most salatarj in a state of peace. 

" The subject of the greatest difBcultj connected with Martial Law is its 
existence in a country distant from the scene of military action, or in dis- 
tricts which are not in a state of insurrection. How far may it extend in 
point of geographical limits ? How far may it extend in intrinsic action? 
Oan it be dispensed with under all circumstances ? How can people devoted 
to liberty limit its action so that it may not become a means of military des- 
potism ? 

"It cannot be dispensed with under all circumstances, and if there were 
a law prohibiting it, it would break through the law in cases of direct and 
Absolute necessity. The salvation of a country is like the saving of an in- 
dividual life. It is paramount to all else. ♦ ♦ ♦ ♦ 

'' It has been denied that the government has any right to proclaim mar- 
tial law, or to act -according to its principles, in districts distant from the field 
of action ; or to declare it in larger districts than either cities or counties. 
This is fallacious. The only justification of martial law is the danger to 
which the country is -exposed, and as far as the positive danger extends, so 
far extends its justification." — (See pamphlet on Martial Law by Col. Q. N. 
^Lieber). 

* March 2d. ■ Charge of Lord Chief -Justice, London, 1867. 

> This is not'tfae universally accepted doctrine in England, nor has it been 
carried out in practice. Acts of Parliament, in fact, recognize the right of 
declaring martial l»w as aa '^ undoubted prerogative ** of the crown. 
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the place of the civil code, but the " laws and usages of 
war/' which are a part of the law of nations. 

Whenever possible, martial law, in the case of indi- 
vidual offenders, should be carried out by military courts.^ 
A place, district, or country occupied by an enemy stands, 
in consequence of the occupation, 'under martial law of 
the invading or occupying army, whether any proclama- 
tion declaring martial law, or any public warning to the 
inhabitants has been issued or not. Martial law is the 
immediate and direct effect and consequence of occupation 
or conquest. The presence of a hostile army proclaims 
its martial law.^ 

In the event of martial law with us, one of the chief fea- 
tures will be the suspension of the privilege of the writ of 
habeas corpus. This was exemplified by the act of Congress 
of March 3, 1863, authorizing its suspension during the 
rebellion, throughout the United States, by the President. 

After martial law has been proclaimed by the proper 
authority, the officers engaged in the military service of 
the state may lawfully arrest any one whom they have 
reasonable grounds to believe is engaged in insurrection 
or rebellion, and may forcibly enter and search premises 
where it is reasonable to suppose that such offenders are 
secreted. Without the power to do this martial law and 
the military array of the government would be mere parade, 
and rather encourage attack than repel it. No more force, 
however, can be used than is necessary to accomplish the 
object. And if the power is exercised for the purpose of 
oppression, or any injury willfully done to person or prop- 
erty, the party by whom, or by whose order, it is com- 
mitted, would undoubtedly be answerable.^ 

» G. 0. 100, A. G. O., 1868, § 13. « Ibid, g I. 

* Opinion of the Supreme Oonrt in Lather m. Boiden, 17 Howard, iO, 
dtwi in Scott's Digest, 878, 
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Martial law may apply to both civilians and soldiers, 
as was the case in Mexico, but our Articles of War now 
embrace most of the military and. civil offenses, in time 
of war, when committed by soldiers, and make them cog- 
nizable by courts-martial ; where an offense comes under 
a statute, military commissions cannot try soldiers. 

Militaxy JurLfldiction is therefore of two kinds ; 
firslj that which is conferred by statute ; seccndy that 
which is derived from the common law of war. In the 
United States the jurisdiction conferred by statute is ex- 
ercised by courts-martial ; that derived by the laws of 
war by military commissions.^ 

Military Law may now be defined as that part of the 
law of the land relating to the government of the mili- 
tary forces, and having for its object military discipline. 

The term *^ military forces " as here used includes the 
armies of the United States, Regular and Volunteer, and 
the Militia when called into the actual service of the Uni- 
ted States.^ All these forces are subject to military law, 
and Congress has extended this law to some other classes 
of persons under certain prescribed circumstances.^ 

Souroes. Our military law is principally a statutory 
code, adopted under the constitutional power given Congress 
^^ to make rules for the government and regulation of the 
land and naval forces." ^ It is, however, composed like the 
municipal law of a written and unwritten law, and derives 
its existence from the following sources : 

1st. Statutes of Congress. Congress has passed fre- 
, quent statutes since the first establishment of the govern- 
ment, for the regulation and government of the land 

> G. O. 100 A. G. 0. 1868, § 13. ■ Rev. Statutes, § 1843. » 

< Ibid, Sections 1094, 1342, (45th, 46th and 63d Articles of War), 1343, 
1860, 1861, 1621, 4834, 4885. For list of theee peraoiua, see Chapter IV. 
* Art. 1, § 8. 
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forces. ^ The principal of these which form the source of 
military law are : 

(a) The Rules fluid Articles of War. The rules and 
articles of war were derived, originally, from the English 
Mutiny Act and Articles of War, under the following cir- 
cumstances. In May, 1775, the Continental Congress 
met at Philadelphia and proceeded immediately to levy 
and organize an army. A system of rules for its govern- 
ment was^ of course, indispensable. 

The members of this Congress were naturally familiar 
with the English military code. The local troops, serving 
with the English forces sent to this country in 1754, had 
been in that year brought under the Mutiny Act :^ while 
the armies of Gage and Burgoyne were governed by the 
English code at the time the first " continental troops " 
were raised.'* 

It was but natural, therefore, that this body should 
turn to it as a model, and on Jane 30th the Congress pro- 
mulgated Articles, sixty-nine in number, for the govern- 
ment of the continent^il troops.* These articles were 
adopted froih the English in the same form as our present 

> A copy of Revised Statutes was pablished Feb. 18, 1878. This pablica- 
tion is legal evidence of the laws therein contained in all courts of the Uni- 
ted States, but does not preclude reference to, nor control, in case of any dis- 
crepancy, the effect of any original act as passed by Ck)ngress since Deo. 1, 
1873. The references of the test are to this volume of Statutes. 

• Clode's Forces of the Crown, p. 181. 

> Massachusetts had on April 6, 1775, adopted articles for the government 
of her troops, and was followed by Connecticut, (May 81, 1775) Rhode Island, 
(Jane 12, 1775) and New Hampshire (June 29, 1775). These articles, fifty- 
three in number, were essentially the same, and formed the governing code 
for these troops until articles were promulgated by the Continental Congress. 
In these articles the death penalty was limited to two cases, " abandoning 
poet '* and " making known the watchword to the enemy." (American Ar- 
chives, 4th series. Vol I., p. 1350, Vol 2, pp. 566, 1153 and 1180 respectively.) 

The author has also a copy of articles, (82 in number,) promulgated by the 
Pennsylvania Committee of Safety, (November 6, 1775,) for the government 
of an artillery company raised by it. 
' ^ American Archives, 4th series. Vol. L, p. 1856. 
2 



13 MILITARY LAW. 

articles, modified, however, to meet the milder views 
which a people objecting to a " standing army " naturally- 
entertained.^** Additions were made in November of 
that year, but were repealed by act of September 30th, 
1776, and new articles adopted. These articles (one hun- 
dred and two in number) were modeled after the British 
form, and arranged in eighteen sections. With some few 
exceptions they remained in force until 1806. 

On September 29, 1789, they were formally recognized 
and adapted to the new Constitution by the first Congress 
of the United States. 

In 1806, the articles (one hundred and one in number) 
were rearranged and promulgated by Congress ; the divis- 
ions into sections dropped, and the old model substituted. 
These, with some five or six modifications, remained in 
force for nearly seventy years, and were the governing 
code of the army, until new articles were enacted by Con- 
gress on the 22d of June, 1874.^ 

(b) General Regulations. Congress did not act un- 
der its power " to make rules for the regulation of the land 
forces" until 1813. The regulations of Major General 
Baron de Steuben,* were formally approved and issued by 
the Continental Congress in 1779, and remained in force 

< These articles authorized the death penalty in only three cases, the cases 
spoken of in the Mass. articles, and for '* compelling a surrender.'' In seven 
cases an officer was to be " cashiered," and in two others " discharged." 

' These articles probably did not reach the besieging army about Boston, 
(which the Continental Congress had adopted as the national army,) until early 
in August. In an order dated, Headquarters, Cambridge, Aug. 9, 1775, Wash- 
ington directs that on the next day they be delivered out to be distributed 
through the several corps of the army. In the meantime these troops were 
governed by the articles of the respective colonies. In fact, for some time 
after the Continental articles were distributed among the troops cases hap- 
pened* of persons tried under the Gcloniai articles, their sentences being con- 
firmed by the Commander-in-chief. 

* In tlie Army Bill submitted to Congress, Dec. 12, 1878, New Articles of 
War were proposed. ^ Inspector Qeneral of the Army 
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up to that date. In 1813 the Secretary of War was au- 
thorized, and it was declared to be his duty, " to prepare 
general regulations, which, when sanctioned by the Presi- 
dent, shall be respected until altered or revoked by the 
same authority."^ Such a set of regulations was prepared 
and published in May, 1813. In 1816^ they were recog- 
nized by Congress, subject to such alterations as the Sec* 
retary of War might adopt with the approbation of the 
President. In 1821,^* Congress approved and adopted a 
. system of regulations prepared by General Scott, but in 
the following year,* this act was repealed, thus leaving the 
power to alter or modify as it stood by the act of 1816. 
Several revisions of regulations ^ with important additions 
have been published by the Secretaries of War under this 
authority, no legislative sanction being given or required. 
In 1866,* the Secretary of War was directed to have pre- 
pared»and to report to Congress at its next session a code 
of regulations for the government of the army, etc., the 
existing regulations to remain in force until Congress shall 
have acted on said report. The power of alteration was 
thus taken away by this act,' but, in 18 /'S,® Congress re- 
committed the power to make and publish regulations to 
the President, the same to be subject to existing laws. 

The Supreme Court has held that ** the power of the 
executive to establish rules and regulations for the gov- 
ernment of the army is undoubted ; and that the power 
to establish implies, necessarily, the power to modify or 
repeal, or create anew." * A mere order of the President 
' or Secretary of War is not a regulation."' 

I Act of Congress of March 3, 1818. * Act of April 24, 1816. 

• Act of March 2, 1831. * Act of May 7, 1822. 

• 1825, 1836, 1841, 1847. 1857, 1861, 1863. • Act of July 28, 1866. 
' XIV. Opinions Atty. Gen'l Jan. 9, 1873. • Act of March 1, 1875. 

• U. S. vs. Eliason, 16 Peters, 301, Gratiot M. U. S., 4 Howard 105. 
" Harvey m. U. S. 8 Nott and Huntington, 42. 
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General regulations have been defined as a system of 
ordinances for the administration of the afiairs of the 
army, and for better prescribing the respective duties and 
powers of officers and men in the military service, and 
embracing all forms of a general character/ 

Oadet Regolatiosfl. By act of 1812,' ^' Cadets, here- 
tofore appointed in the service of the United States, or 
that may in future be appointed, may be attached at the 
discretion of the President of the United Stjites, as stu- 
dents to the Military Academy, and shall be subject to 
the established regulations thereof" Special regulations 
for the cadets of the Military Academy have been from 
time to time adopted by the President, and published by 
the Secretary of War. The present edition was published 
February 28, 1877. 

Effect of RegulatlonB. The Supreme Court has de- 
cided that the army regulations, made pursuant to the 
authority conferred by Congress, have the force of law.' 

2d. OrdarB. The articles of war * provide, that any 
officer or soldier, who disobeys any lawful command of 
his superior officer, shall saffer death, or such other pun- 
ishment as a court-martial may direct. Published orders 
are therefore a part of the lex scripta. 

Standing General Orders have been defined to be ex- 
ecutive instructions to do or not to do particular acts. Po- 
lice and local or interior regulations come under this head.' 

Of general orders from the War Department courts- 
martial tiike judicial cognizance when duly promulgated ; 
but special orders, and orders from other authority must 
,be regularly proved, as the court is not bound to take 
judicial notice of them.*' 

1 Ex..f>oc. No. 275, 48d Congress, Ist Sessioii. ■ April 29th. 

• U. S. «». Freeman, 3 Howard 567, Gratiot m. U. S., 4 Howard 107. 
« Art. 21. * Ex. Doc. 275, 43d Congress, Ist Session. 

• U. S. vs. Wiltenburger, 19 Wallace 626. 




MILITABT LAW DEFINED. 



Verbal Orders form part of the lex nan scripfa. They 
are those lawful commands which a superior officer may 
niva voce, or otherwise, issue to a suhordinate. It is most 
frequently the disobedience of such orders that renders 
parties amenable to Article 21. 

3d. Onstom of War. This is recognized as a source 
of military law by the 84th Article of War, but is only 
applicable when a doubt arises not explained by the 
articles. 

By " custom of war " is meant that part of the unwrit- 
ten law derived from the usages of armies in time of peace 
or war. It is the common law of courts- martial as de- 
rived from precedents, which should be followed when 
well established, unless manifestly wrong.* 

Custom of war finds its applicability, principally, in 
the sentence imposed. Thus, in the early military his- 
tory of the United States, death, by " hanging," was im- 
posed for purely military offenses ; but now, though the 
municipal code of the United States prescribes that " the 
manner of inflicting the punishment of death shall be by, 
banging the person convicted by the neck until dead, 
under the customs of wary the death penalty is, for purely 
military offenses, generally inflicted by " shooting to death 
with musketry." * 

Aids. As valuable aids for knowing what the military 
law is in our country, we may mention : 

(1) Deci«iott8 of Courts. The decisions of the civil 
courts upon military questions, both in this country and 
England, are valuable exponents of the law, and are en- 
titled to great weight and consideration by military courts. 
Constant reference will therefore be made to their rulings. 
As to English statutes adopted into our legislation, the 
Supreme Court has held, that the known and settled con« 

> See U. S. VB. MacDaniell, 7 Peters ». « Scott's Digest, p. 291. 
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struction of such statutes by the English courts must be 
held to be incorporated into the acts adopted by us. ^ Our 
Articles of War being taken, many of them bodily, from 
the English Articles, this decision of the Supreme Court 
should not be lost sight of: and decisions of English 
courts since their adoption, though no part of our law, 
are excellent aids for determining what that law is. 

( 2 ) The Rulings, ^svithin their respective Spheres, of 
the Heads of different Branches of the Government on 
Questions affecting the Military Establishment. Among 
these may be specially mentioned the decisions of the 
Judge- Advocate General, and the diflferent Attorneys-Gen- 
eral. The opinions of these officers are entitled to great 
respect, and military courts should, only after the most 
careful deliberation, refuse to be governed by them. 

As to the effect of the opinions of the Attorneys-Gen- 
eral, Judge Black, while filling that office, said, — " The 
duty of the Attorney-General is to advise, not to decide. 
A thing is not to be considered as done by the head of a 
department merely because the Attorney-General has ad- 
vised him to do it. You may disregard his opinion if you 
are sure it is wrong. He aids you in forming a judgment 
on questions of law, but still the judgment is yours, not 
his. Tou are not bound to see with his eyes, but only to 
use the light which he furnishes, in order to see the better 
with your own. But though opinions from this office 
have technically no binding effect, it is generally safer 
and better to adopt them." 

In 1875 the following question arose, — "Are the 
opinions of the Judge-Advocate General of the army, when 
confirmedy approved, and published to the army for its in- 
struction by the Secret^iry of War, to be regarded by 
courts-martial as authority to be respected, or are they to 

1 2 Peters 2, 5 Ibid 264, 12 Ibid 627. 
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be deemed as nothing worth when in conflict with their 
own conclusions from misunderstood premises ? In other 
words, are courts-martial to consider themselves not only 
as judges of the facts and of the weight of evidence, but 
also as irresponsible makers of the law which is to be ap- 
plied to those facts and that evidence ? " Being submitted 
to the Judge-Advocate General, he decided that, — " As the 
court has finally declined to adopt the views of its power 
and duty held by this bureau, it cannot be obliged to do so."^ 
This accords with the decision of the Supreme Court 
in Decatur vs. Paulding? The court there held that, " if 
a suit should come before this court, which involves the 
construction of any of these laws [laws of Congress], the 
court certainly would not be bound to adopt the construc- 
tion given by the head of a department. And if they sup- 
posed his decision to be wrong, they would, of course, so 
pronounce their judgment." 

(3) The Rulings of Officers having Power to con- 
vene Courts-martial. These should be noticed especially 
by courts sitting within the sphere of these officers' com- 
mands. Beyond these limits such rulings are rarely 
known, and will be of value or not depending on circum- 
stances. 

(4) The Views of Text- writers upon this Sul^Ject.^ 
In conclusion it may be said, and this fact should be borne 
in mind, that courts-martial, being courts of original juris- 
diction, are judges of the law and fact in every case that 
comes before them. As said by the Supreme Court, — 
" Where a court has jurisdiction, it has a right to decide 
every question which occurs in the case. 
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' Opinion J. A. G., Nov. 20, 1875, approved by Secretary of War Nov. 29, 
1875. Published in Q. C. M. O. 66, Hdq'rs Dept. of California, Dec. 13, 1875. 

* 14 Peters, 515. 

> For a list of American and English publications on Military Law see 
Appendix. ^ Elliot ««. PiersoU, 1 Peters, 328. 



CHAPTER n. 

COMPOSITION AND CONSTITUTION OF COURTS- 

MARTIAL. 

The established tribunals in the United States for 
administering military law are Courts-Martial. They are 
always composed of commissioned officers, and are courts 
of special and limited jurisdiction.* 

The various kinds of* courts-martial recognized by our 
articles are the General, Regimental, Garrison, and Field 
Officer's Court. 

General Courts-Martial may consist of any number 
of officers from five to thirteen inclusive, but they shall 
not consist of less than thirteen when that number can be 
convened without manifest injury to the service.* 

When our articles were first adopted it was prescribed 
that General Courts-Martial should not consist of less than 
thirteen commissioned officers. This was changed, how- 
ever, in 1786, and the present law as to their composition 
substituted. 

The reason for selecting the number thirteen, is given 
by Clode^ as follows: "When provision was made, under 
the military code, for the trial of an offender by a court 
composed of the president and twelve officers, it may rea- 
sonably be presumed that the controlling analogy which 
suggested that tribunal, was the civil administration of 
justice by a presiding judge appointed by the Crown, and 

» Wise vs. Withers, 3 CrancL, 837. Dynes vs. Hoover, 20 Howard, 80. 
• Art. 75. » Military and Martial Law, p 104. 
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twelve jurymen Bummoned by the sheriff to deal with 
all the questions of law and fact that might be brought 
before them." 

In the English service the President is appointed by 
name as such^ and has certain functions assigned him^ 
giving him more the character of a judge than in our 
service. 

A question early arose as to what would constitute 
such ^^ manifest injury " as to allow a court of less than 
thirteen members to be appointed, but was set at rest in 
1827 by the decision of the Supreme Court in the case of 
Martin vs. MoU} It was there laid down that this 
phrase " is merely directory to the officer appointing the 
court ; and his discretion as to the number that can be 
convened without manifest injury to the service, being in 
a manner submitted to his discretion, mu^ be conclusive/' 
Attorney-General Wirt ^ doubted somewhat the legality of 
this decision, but it is the accepted law. 

It must, however, appear in the order convening a 
court composed of less than thirteen members, that '^ no 
other officers than those named can be convened without 
manifest injury to the service ; " otherwise, such court 
would be illegal^ and an execution under its sentence 
would be murder. 

When a court of thirteen is convened, there is nothing in 
the statutes requiring the court to remain at that number ; 
it may be reduced by death, sickness, challenge, or other 
reason to five, and still remain a lawful court The same 
would be true of any court without regard to the original 
number convened. 

When a court is reduced to the minimum, five, and a 
member challenged, the remaining four may determine as 
to the validity of the challenge. A court-martial reduced 

> 18 Wheaton, 19-85. * I Opinioii0 Attorney -Qeneral, 899 t^ $eq. 
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below the minimum by the absence of members, is still 
competent to meet and adjourn from day to day till absen- 
tees return, or till the court is dissolved by competent 
authority/ 

Regimental and Garrison OburtB, until 1786, con- 
sisted of five members, except in cases where that number 
could not conveniently be assembled, when three were 
suflScient. At that time the number was fixed at three, 
the junior member acting as recorder. 

The Regimental court must be composed of officers of 
the same regiment or corps. 

Regimental Court for doing Justice. This court, 
authorized by the 30th Article of War, is composed in the 
same manner as any regimental court. 

Field Officer's Court. This court is composed of a 
field officer of a regiment, for trying offenses in that regi- 
ment. In the English service a drum head court-martial 
was sanctioned in 1830, for punishing on the spot mutiny 
or insubordinate conduct committed on the march.* 

The necessity of some such court, able to punish with- 
out going through all the fortns required of regimental and 
garrison courts, became manifest during the late war, 
and was established by Act of July 17, 1862. The stat- 
ute originally authorized such courts in time of peace, but 
since the promulgation of the new articles they are limited 
to tiines of war.* 

Persons eligible to sit on Courts-Martial. As be* 
fore stated, only commissioned officers can sit on courts- 
martial, and two of our military writers * have interpreted 
the word *' commissioned " so as to exclude officers of the 
Medical and Paymaster's Corps. The reasons assigned are 
those given by Attorney-General Berrien : ^ — He says, " If 

' opinions J. A. G., p. 18. • Clode, Military and Martial Law, p. 81. 

» Art. 80. * De Hart, p. 38. Ben^t, p. 22. » Nov. 6, 1829. 
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we look to the origin of courts-martial in England (from 
whence we borrow them) it would be difficult to believe 
that a tribunal which has succeeded there to the ancient 
court of chivalry, could be composed of other than military 
men. And if we consider the nature of the subjects which 
are generally submitted to the decision of these tribunals, 
the knowledge of military discipline and usage, and fre- 
quently of tactics (which is indispensable to those who 
preside there), it would seem that non-combatants, whose 
duties do not lead them to acquire this species of infor- 
mation, and who have no rank, either real or assimilated, 
could not be deemed competent to sit on courts-martial." 
The Judge- Advocate General, however, in referring to 
this subject, stated that, " though it is in accordance with 
the general usage of the service not to detail officers of 
the medical corps of the army on courts-martial, where it 
can be avoided, yet such details are not unfrequently and 
properly made at stations where commissioned officers are 
few in number. 

*' Medical officers being, as a class, men of learning and 
a high order of capacity and intelligence, no instance is 
known of any injurious result ensuing from their being 
appointed on military courts. The proceedings of no trial, 
where an officer of this corps was a member of the court, 
have, it is believed, been for that reason disapproved, 
during the war; and a very considerable number of 
records of military trials have been passed by this Bureau 
as regular and sufficient, from which it appeared that such 
officer or officers had been part of the detail." ^ 

Paymasters are not so frequently detailed upon courts- 
martial as medical officers, but there seems no good reason, 
in our service, why they should not be, as many of them 
have acquired a knowledge of military law in the line of 

^ Opinions J. A. G., p. 866. 
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the army. Courts-martial are oalled upon to aot bb 
judges and jurymen. As jurymen it is hardly necessary 
to compare the ability of these two classes of officers with 
that of the average juryman in criminal cases before the 
civil courts ; as judges their competency is certainly 
equal to that of officers when first appointed from civil 
life^ and who are frequently detailed for court-martial ser- 
vice the moment they are appointed. 

In the English service no officer is competent to sit 
as a member of a general court-martial until he shall have 
held a commission for three years.^ Such a clause would 
be valuable in our service, thus giving any officer sufficient 
time to acquaint himself with military law and the cus- 
toms and usages of the service. 

In reply to a communication of a department com- 
mander in 1875^ the adjutant-general said the Secretary 
of War most decidedly disapproves the detail of chaplains 
as members of courts-imartial.^ 

Graduated Cadets with Brevet Rank. The ques- 
tion at one time arose 4U3 to whether graduated cadets^ 
with the brevet rank of second lieutenants, attached as 
supernumerary officers to corps of the army, were com- 
missioned officers within the meaning of the articles of 
war so as to permit them to sit as members of courts- 
martial. Attorney-General Berrien held in 1829, that 
they were not commissioned officers/ but a contrary view 
was taken by the War Department some years later/ 
and by Attorney-General Gushing in 1855.*^ The latter 
held that a brevet second lieutenant is a commissioned 
officer; that he can be tried as a commissioned officer; 
and that he is legally capable as a commissioned officer to 
try. 

' aode, p. 116. « Letter dated A. G. O. May 18, 1875. » Aujf. 17, 1829. 
« G. 0. 11, A. G. 0., 1845. » VU. Opinions Attomey-Gen'l, July 11. 1855. 
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Professors of the Military Academy are comniiar 
fiioned oflScers/ but not within the meaning of the 75th 
Article so as to allow them to be detailed on courts- 
martiaL^ 

Mixed Courts. Officers of the Marine Corps, de- 
tached for service with the army by order of the Presi- 
dent, may be associated with officers of the Regular Army 
on courts-martial for the trial of offenders belonging to the 
Regular Army, or to the forces of the Marine Corps so 
detached; and, in such cases, the orders of the senior 
officer of either corps who may be present and duly au- 
thorized, shall be obeyed.^ This is a material modification 
of the previous article, which permitted officers of the 
marines to be associated with officers of the land forces 
for the purpose of holding courts-martial, and trying of- 
fenders belonging to either arm whenever it might be 
found convenient and necessary. 

Militia and Volunteer Courts. Officers and soldiers 
of any troops, whether militia or others, mustered and in 
pay of the United States, are subject to be tried by courts- 
martial/ 

This article applies to militia and volunteers, both 
State and United States. 

The courts for the trial of these troops cannot be 
composed of regular officers, either wholly or in part, 
though militia and volunteer officers may sit on courts for 
the trial of officers and soldiers of the regular army.** 

Regular officers, detailed and sitting upon general 
courts-martial as volunteers of higher grade, may try 
volunteers, but only when holding commissions in the 
volunteer service.' 

> Act of Jnlj 2d» 1866, Revised Statutes, § 1094 

* I. Opinions Attorney-General 469, VIL Ibid, July 11, 1865, 

• Art. 78. « Art. 64 < Articles 77 and 78. * Opinions J. A. Q., p. 48. 
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CONSTITUTION OF COURTS-MAETIAL. 

General Oourts-Martial. The President of thQ 
United States, being by the constitution Commander-in- 
Chief of the army, may appoint general courts-martial ; 
and by the 72d Article, whenever any officer therein 
authorized to appoint a general court-martial, is the ao- 
(fuser or prosecutor of any officer under his command, the 
President is required to appoint the court. 

The Secretary of War may appoint general courts- 
martial. No principle of law is better established than 
that the Secretary of War, in ordering a court-martial in 
any case, represents the President, whose executive agent 
he simply is in the matter.^ A court-martial, instituted 
by G. 0. 26, A. Q-. 0., Aug. 27, 1850, expressed a doubt 
as to the regularity of the order by which it was convened, 
od the ground that the Secretary of War was not compe- 
tent to render such an order. The President held it legal.' 
The Supreme Court has also decided that the acts of the 
War Department are, in legal contemplation, the acts of 
the President.'^ 

Any general officer commanding the army of the 
United States, a separate army, or a separate department, 
shall be competent to appoint a general court-martial 
either in time of peace or war.* 

Where an officer with the brevet of a general officer is 
assigned by the President to command an army, or sepa- 
rate department, and placed on duty according to his brevet 
rank, he is entitled to order a court under this article. 

The " army " which a general must command under this 
article must be held to mean a body of men under military 

» Opinions J. A. G., p. 25. « G. O. 35, A. Q. 0., Oct. 80, 1850. 

* U. S. as, Eliason, 16 Peters, 291. Wilcox vs. Jackson, 13 Peters, 498. 

-^ Art. 72. 
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organization that is complete in itself, and does not exist 
as an integral part of some other organization.^ 

In time of war the commander of a division, or a 
separate brigade of troops, is competent to appoint a 
general court-martial, but when such commander is the 
accuser or prosecutor of any person under his command, 
the court shall be appointed by the next higher com- 
mander.* 

The Superintendent of the Military Academy has 
power to convene general courts-martial for the trial of 
cadets, and to execute the sentences of such courts, except 
the sentences of suspension and dismission, subject to the 
same limitations and conditions now existing as to other 
general courts-martial.' 

For many years, and up to 1841, it was customary for 
commanding officers, to whom the right of convening gen- 
eral courts -martial had been given, to delegate such au- 
thority to inferior commanders, at least so far as to author- 
ize them to name or appoint the members of the court; but 
it was decided that he alone to whom the law has given 
the authority to act in such cases, must appoint the court ; 
and no right to delegate such authority can be exercised 
without the express sanction of law.« 

Regimental Courts. Every officer commanding a 
regiment or corps shall, subject to the provisions of article 
eighty, be competent to appoint, for his own regiment or 
corps, courts-martial, consisting of three officers, to try 
offenses not capital.^ 

In time of war, however, no soldier serving with his 
regiment shall be tried by a regimental or garrison court- 
martial when a field officer of his regiment may be so de- 
taUed.* 

1 Opinioni J. A. G., p. 28. * Art, 78. * g 1826» BeT. Statutei. 

« De Hart, pp. 6, 7. » Art. 81. • Art. 80. 



32 MILITAET LAW. 

The commander of the Engineer battalion, established 
by the Act of July 28, 1866, is a commander of a ^' corps " 
in the sense of the above article, and is authorized to 
convene regimental courts.^ 

A regimental commander cannot assemble such courts, 
except from officers under his immediate command. He 
cannot go to other posts than his own for officers of his 
regiment, except by express authority of the department 
or superior commander. 

Garrison Courts. Every officer commanding a gar- 
rison, fort, or other place, where the troops consist of dif- 
ferent corps, shall, subject to the provisions of article 
eighty, be competent to appoint, for such garrison or other 
place, courts-martial consisting of three officers to try 
offenses not capital.^ 

The presence on duty with the garrison, etc., and as 
a substantive part thereof, of a single representative of a 
corps, or a branch of the service other than that of which 
the bulk of the command is composed, is sufficient to fix 
upon the body the character of " one consisting of different 
corpSy' and to empower the commanding officer to assem- 
ble a court-martial. Thus the presence of an ordnance 
sergeant or hospital steward would bring the body 
within the meaning of this article ; not so, however, the 
presence of a civil physician acting as surgeon, or a hospi- 
tal matron, or any civil employ6 of the government.' 

The words ^^ or other flacel^ used in this article, would 
include any place where the troops consist of " different 
corps ;" viz., arsenals, barracks, draft rendezvous, etc. 

The question was submitted to the Judge-Advocate 
General in 1875 — ^whether a garrison commander could 
detail for garrison court-martial duty a staff officer of 

» Opinions J. A. G., p. 26. • Ar^. 83. 

* Opinions J. A. G., pp. 26-27 ; also 0. O. 5, A. a. 0., Jan. 18, 1848. 
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superior rank to himself. In reply he stated " that the 
question has not been decided by this Bureau, and as it is 
not known to have actually arisen in the military admin- 
istration, it would be premature to discuss it at present. 
A decided impression, however, is entertained, that a 
garrison commander^ in the exercise of the general ath 
thority given him by the 82d Article of War, would be 
competent to detail for garrison court-martial duty, a 
medical or other staff officer stationed at the post, though 
of superior rank to himself/' ^ 

Field Officer's Court. In time of war a field officer 
may be detailed in every regiment to try soldiers thereof, 
for offenses not capital. The colonel, or commanding of- 
ficer of the regiment, should detail the field officer as a 
court. If there be but one field officer he cannot detail 
himself, but may be detailed by the brigade or next 
superior commander. 

Where the detail of a field officer as a court was made 
by the brigade commander, in a case where there was 
present in command of the regiment a field officer supe- 
rior to the one detailed, who would have been the proper 
officer to make the detail, it was held that such action did 
not affect the validity of the proceedings of the field 
officer's court.* 

As the field officer's court is applicable to the regi- 
mental organization only, the commander of a post, whose 
command is not a regimental organization, is not competent 
to convene a field officer's court.^ 

1 Bareau of Military Justice, Aug. 81, 1875. 

• Opinioni J. A. G., p. 178. » Ibid. p. 174. 
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CHAPTER m. 
JUEISDIOTION OF COUETS-MARTIAL. 

Source of Jurisdiction. Courts-Martial derive their 
jurisdiction, in this country, from statutes of Congress. 
Under its constitutional power " to make rules for the 
regulation and government of the land forces," Congress 
has established a military discipline, defined military 
offenses, provided courts for their trial and punishment, 
prescribed the jurisdiction and practice of these courts, 
and the mode of executing their sentences ; in fact, has 
done everything necessary for a proper administration of 
justice in the army. 

Limited Jurisdiction. It was early settled by the 
Supreme Court that the circuit and district courts of the 
United States have no criminal jurisdiction but what is 
expressly conferred upon them by statute,^ and the rea- 
soning in those cases is equally applicable to courts- 
martial. Both derive their jurisdiction from the same 
source — Congress — but not from the same constitutional 
grant. Civil courts derive their jurisdiction from those 
clauses ^ of the constitution referring to the judicial power, 
while courts-martial derive theirs from that clause ^ refer- 
ring to the war power of Congress, and these two powers 
are entirely independent of each other.* * 

> U. S. M. Hudson,? Cranch, 82 ; U. S. M. Wiltberger, 6 Wheaton, 76 ; U. a 
V8, Bevans, 8 Wheaton, 876. 

• Art. III. § 1, Art. I. § 8, Clause 9. » Art. I. § 8, Clause 13. 

* Dynes M. Hoover, 30 Howard, 79. 
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Courts-martial are, therefore, courts of limited and 
special jurisdiction, and it should appear upon the record 
the facts or circumstances which give jurisdiction, either 
expressly or by legal intendment^ 

Though limited in their jurisdiction, in cases within their 
competency courts-martial, when legally constituted and 
duly organized, are courts whose decisions are as conclusive 
and complete as any civil court of original jurisdiction.' 

Responsibility for Excess of Jarisdiction. Courts- 
martial must confine themselves strictly to their statu- 
tory jurisdiction and prescribed mode of procedure, and 
any excess will render each member responsible in dam- 
ages to an aggrieved party. 

In 1806, a court-martial fined one Wise, a justice of 
the peace within the District of Columbia. Wise brought 
a suit against Withers, a collector of militia fines, for 
entering his house, vi et armisy and taking away his goods 
to satisfy the judgment of this court. The Supreme 
Court on unit of error decided *' that a justice of the peace 
is exempt from the performance of militia duty;" and 
further said, " it follows from this opinion that a court- 
martial has no jurisdiction over a justice of the peace as a 
militiaman ; he could never be legally enrolled ; and it is 
a principle, that a decision of such a tribunal, in a case 
clearly without its jurisdiction, cannot protect the officer 
who executes it. The court and the officers are all ires- 

passers. 

In Dynes vs. Hoover^ the same court held that where 
a court is illegally constituted, or acts in a case where it 
has no jurisdiction over the subject matter or charge^ or 

> Turner ««. The Bank of North. America, 4 Dallas, 11. 

'Houston tj*. Moore, 5 Wheaton, 1 ; Dynes M. Hoover, 20 Howard, S8 ; 
RawBon w. Brown, 6 Sheplej (Maine), 216 ; Brent ««. Bogardus, 7 Johns, 
(N Y.), 157. 

» Wise M. Withers, 3 Crarich, 830, ei u^, * 20 Howard, 80-S3. 
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one iu which, having jurisdiction over the subject matter, 
it failed to observe the rules prescribed by the statute 
for its exercise ; in such cases all the parties to such 
illegal trial are trespassers upon a party aggrieved by it, 
and he may recover damages from them in a proper siit 
in a civil court by the verdict of a jury. 

The court further said, — " When we speak of proceed' 
ings in a cause, or for the organization of the court and 
for trials, we do not mean mere irregularity in practice on 
the trial, or any mistaken rulings in respect to evidence 
or law, but of a disregard of the essentials required by 
the statute under which the court has been convened to 
trj'' and to punish an offender for an imputed violation of 
the law." 

The English practice conforms to this. In 1743, 
Lieutenant Frye, serving in the West Indies on a British 
man-of-war, was ordered by his superior officer to assist 
ill arresting another officer. The lieutenant demanded 
what he had, according to the customs of the naval ser- 
vice, a right to demand, a written order, before he would 
obey the command. For this he was put under arrest, 
tried by a naval court-martial, and sentenced to fifteen 
years' imprisonment. It appears that the depositions of 
certain illiterate persons, unknown to the accused, were 
taken and admitted in evidence ; that the accused objected 
to such evidence, but the objection was overruled. In 
1746 he brought an actidn in the Court of Common 
Pleas against the president of the court-martial, and dam- 
ages of £1000 were awarded for his illegal detention and 
sentence ; and the judge informed him that he might also 
bring his action against any member of the court-martial.^ 

Nature and. Classes of Jurisdiction- Jurisdiction is 
the power of a court to try, the capacity to punish. That 

» MacArthur. Vol I., pp. 268-271. 
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of courts-martial may be conveniently arranged for discus- 
sion under the following heads : ciml and criminal, original 
and appeUatCj excltisive and concurrent 

Civil and Criminal. Courts-martial are tribunals with 
the sole power of trying criminal cases. These cases, as a 
rule, are named in terms in the articles of war ; but, by 
the 62d Article, their jurisdiction is extended to " all 
crimes not capital, and all disorders and neglects which 
officers and soldiers may be guilty of, to the preju- 
dice of good order and military discipline." Notwith- 
standing the apparent indeterminateness of such a provis- 
ion, it is not liable to abuse ; for what those crimes are, 
and how they are to be punished, is well known by prac- 
tical men in the army and navy, and by those who have 
studied the law of courts-martial, and the offenses of which 
the different courts-martial have cognizance.^ 

Original and Appellate. In all cases save one the 
jurisdiction of courts-martial is original. 

The 30th Article provides for an appeal from the regi- 
mental court-martial named therein to a general court-mar- 
tial, but this is the only case where a military court exer- 
cises an appellate jurisdiction — ^nor is there any appeal from 
the decisions of a court-martial to any other court In 
Dynes vs. Hoover^ the Supreme Court said, — " With the 
sentences of courts-martial which have been convened 
regularly, and have proceeded legally, and by which pun- 
ishments are directed, not forbidden by law, or which are 
according to the laws and customs of the sea, civil courts 
have nothing to do, nor are they in any way alterable by 
them. If it were otherwise, the civil courts would virtu- 
ally administer the rules and articles of war, irrespective 
of those to whom that duty and obligation has been con- 
fided by the laws of the United States, from whose decis- 

> Dynes ««. Hoover, 20 Howard, 82. ' 20 Howard, 82. 
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ions no appeal or jurisdiction of any kind has been given 
to the civil magistrate or the civU courts/' 

Exclusive and Concurrent. Jurisdiction is likewise 
exclusive and concurrent. 

Over purely military offenses courts-martial have at all 
times exclusive jurisdiction.^ 

In time of war, insurrection, and rebellion, jurisdiction 
is also conferred over a class of offenses not purely mili- 
tary. These are larceny, robbery, and all those offenses 
named in the 58th Article, when committed by persons in 
the military service of the United States. 

This jurisdiction is held by the Judge- Advocate Gen- 
eral to be exclusive. Where a person in the military ser- 
vice is held in custody of the civil authorities, charged 
with one of the crimes mentioned in this article, the gov- 
ernor of the State in which the prisoner is confined should 
be called upon to deliver him up to the militory authori- 
ties for trial by a military court, he being entitled to such 
a disposition under the provisions of the article.^ 

Concurrent Jurisdiction. There are certain cases in 
which the jurisdiction of courts-martial is, in a certain 
sense, concurrent with the civil courts. 

Soldiers do not cease to be citizens by enlisting in 
and joining the army, and are just as amenable to the 
civil tribunal as other persons.^ In entering the military 
service they take upon themselves new responsibilities 
without freeing themselves from the old. A civil offense, 
therefore, may not only constitute an offense against the 
civil authority, but also against the military, and, as such, 
be punishable by both. In this sense the jurisdiction of 
the military and civil courts is concurrent. 

» See cases cited in Note 1, p. 1, Chap. III., also U. S. m. Mackenzie, 1 N. Y. 
Legal Observer, p. 871. 

• Opinions J. A. G., p. 211. » L Bishop's Criminal Law, 6th Ed., § 46. 
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This double accountability, where an offense bears 
criminal qualifications to two jurisdictions, has been fre- 
quently affirmed by the Supreme Court.^ Trial and pun- 
ishment by both is not regarded as coming within that 
clause of the constitution which provides that " no person 
shall be twice put in jeopardy of life or limb for the same 
offense." 

Many cases in our service have settled this question 
beyond dispute. In 1839 Captain Howe of the Dragoons 
was charged with " conduct to the prejudice of good order 
and military discipline," in cruelly beating, kicking, and 
maltreating a private soldier belonging to his command, 
all of which cruelty did cause the death of said private. 
The court-martial convened in April, 1840. The second 
special plea in bar of trial, presented by the accused, was 
to the effect that the charges against him were not proper 
to be tried by a court-martial, but only by a civil court; 
and that the offense, if committed at all, was committed 
within the county of St. John, E. F., and that the superior 
court of the Eastern District of Florida had jurisdiction in 
said offense. The court sustained this second plea, and 
decided that they could not take cognizance of the offense 
for the trial of which the court was convened. The 
commanding general disapproved this decision, inasmuch 
as the unmilitary conduct charged ought to have been 
tried by the court-martial, leaving the homicide to be tried 
by the civil tribunal.'^ 

Subordination to Civil Authority. It is a conceded 
fact in this country that the military is ever subordinate 
to the civil, but the question arises, in this connection, 
which of these courts would first take cognizance of cases 

> Fox w. Ohio, V. Howard, 434-435 ; U. S. w. Marigold, IX. Ibid, 569 ; 
Moore ««. Illinois, XIX. Ibid, 20. 

* G. O. 25, A. a. O., May 22, 1840. Vide VI. Opiniona Attomey-Geneial, 
June 5, 1854. 
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of this kind, and whether, after proceedings have com- 
menced, a military court would be bound to deliver up the 
prisoner to the civil authority. 

In the case of Captain Howe, although the court- 
martial had commenced proceedings, the commanding 
general, out of respect to the civil authority, deemed it 
proper to suspend all proceedings in the case, until the 
decisions of the civil court should be made known. 

If this was a case of absolutely concurrent jurisdic- 
tion, the court which first took cognizance of the case 
would attach to itself exclusive jurisdiction.* But as the 
jurisdiction is concurrent as to the person, and not as to 
the offense, this rule does not obtain. 

The rule laid down by Attorney-General Gushing, 
accords with the civil practice.* He says, "Any other 
court having lawful jurisdiction may proceed against the 
prisoner at the same time for another offense, or for 
another criminal qualification of the same act; but the 
latter court cannot take the custody of his person away 
from another court where jurisdiction has lawfully 
attached." » * * « if the jurisdiction of a court-mar- 
tial has not lawfully attached, the commanding officer 
should upon application by the civil authorities, in accord- 
ance with the 59th Article of War, deliver up the pris- 
oner. But if the party escape from the sheriff, or if he be 
released on bail, or if he be tried and acquitted, or if ho 
be tried and convicted, in each of these cases, as soon as 
he leaves the manual custody of the civil magistrate, he 
reverts to the authority of his military superior." ^ He 
may then be tried by a military court. 

Iiixnitations as to Time. The jurisdiction of courts- 



» Kent's Commentaries, Vol. I. § 841, Note " a," also, Smith M. Mclver, 9 
Wbeaton, 632. 

» Kent's Commentaries, Vol. II., §§ 122-125. 
• VI. Opinions Attorney-General, April 7, 1854. 
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martial depends materially upon the time of committal 
of the offense. The 103d Article provides that no person 
shall be liable to be tried and punished by a general 
court-martial for any offense which appears to have been 
committed more than two years before the issuing of the 
order for such trial, unless, by reason of having absented 
himself, or of some other manifest impediment, he shall 
not have been amenable to justice within that period. 

This limitation was first introduced into our articles 
in 1806, and applies to all offenses/ In estimating the 
time, however, the order convening the court is not to be 
considered as the order for the prisoner's trial, but the 
order of the reviewing authority referring the charges to 
the court for triaL 

Where the offense appears to have been committed 
more than two years before the order for trial, the onus 
probandi would rest upon the government to prove the 
" absence or other manifest impediment." 

In 1872 the Attorney-General gave as his opinion 
that, — " the words ^ other manifest impediment ' must be 
construed with the words immediately preceding, viz. 
* reason of having absented himself,' and, taken together, 
it is apparent that the impediment intended by this act is 
an impediment similar in kind to absence ; that is, one 
which renders it impossible for a prosecution* to take place. 
I do not think it could be extended to concealment of the 
offense. The fact that the offense was not discovered by 
government will not be sufficient ^ manifest impediment * 
to warrant atrial." * 

Attorney-General Taft held that the " absence " spoken 
of, in order to bring the accused within the jurisdiction of 
a court,^^ must be such as to render him not amenable to 

" XIV. Opinions Attorney General, June 13, 1872. 
• Ibid., al0o June 80, 1873. 
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justice." " The word ' amenable * as used in this article 
would seem to mean, within the reach and power of the 
military authorities to bring to trial before a court-mmrtial. 
Unquestionably the absence of the accused in a foreign 
land would place the accused beyond such jurisdiction, and 
thus make him amenable ; so, it has been thought, would 
absence within the limits of the country if he were where 
the military authorities by reasonable diligence could not 
discover him/ 

" It would be difficult, perhaps impossible, to lay down 
any general rule whereby to determine in all cases under 
what facts and circumstances the accused may be deemed 
to be beyond the reach and power of the military authori- 
ties to bring him to trial, or beyond the jurisdiction of a 
court-martial. This is a matter which must needs be left, 
in each case, to the judgment of the court itself, upon the 
particular facts and circumstances appearing therein, sub- 
ject to revision by the proper authority."* 

Deserters. In the case of deserters much difficulty 
has arisen in determining when the statute of limitations 
commence to run. As formerly interpreted it was held, 
that, taking into consideration the language of the 48th 
Article, the limitation would commence to run from date 
of apprehension or surrender. This view is very ably 
maintained by Adjutant- General Townsend in a pamphlet 
printed in 1876, and is shown to have been the practice 
of the government for a long number of years. 

Two other interpretations have been advanced as to 
when the limitation commences : 

1st. At the end of two years from the date of desertion. 

2d. Two years after the expiration of the term for 
which the soldier enlisted j this being the latest opinion.' 



* § XIV. opinions Attorney-General, Jane 80, 1873. 

• XV, Opinions Attorney-General, Sept. 1, 1876. 



• Ibid. 
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As there has been much controversy over this point, 
the Secretary ofWar, in his annual report of 187 7, recom- 
mended that it be set at rest by final legislation. 

It is settled in reference to this class of oflfenders, that 
the enlisting in another regiment, or branch of the service, 
will not constitute such " absence " or " manifest impedi- 
ment " as will entitle the government to try after the ex- 
piration of two years/ 

Jurisdiction after Ezpirati6n of Service. Much 
question has arisen among writers on military law as to 
whether a court-martial has jurisdiction over an officer or 
soldier after they have been dismissed the service, or their 
term of service has expired. 

English writers maintain that an officer can be brought 
before a court-martial after being dismissed the service. 
They base their opinion upon the case of Lord Greorge 
Sackville.^ This officer was deprived of his military com- 
mand and commission, without having been brought to 
trial, for imputed misconduct at the battle of Minden. 
He demanded a court-martial, and the question of compe- 
tency was referred to the twelve judges, who unanimously 
declared that they saw no ground to doubt the legality of 
the jurisdiction of a court-martial under those circum- 
stances. He was therefore tried by court-martial, pro- 
nounced guilty, and sentenced as follows : " that the 
said Lord George Sackville is, and he is hereby adjudged 
unfit to serve his Majesty in any military capacity." ' 

The only case in this country in which this question 
has been the subject of judicial decision, is that of Wil- 
liam B. Bird, which came before, the United States Dis- 
trict Court for the District of Oregon, in 1871. Judge 

> Harris' Case, XIV. Opinion Attomey.Qeneral, Jane 80, 1678. O. C. M. 0. 
68, A. G. O., Aug. 10, 1874. 

* Tytler p. 118, Hough's Precedents, 6 »&d 16. 
s Smollett's England, Vol. 18, p. d71. 
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Deady said, — " As at present advised, I do not see what 
provisions of the constitution, or statute, or principle of 
common law can be invoked to prevent the arrest and trial 
of a person by court-martial for a military oflTense, com- 
mitted while such person was an oflScer or soldier of the 
army of the United States, after the expiration of the 
term of service, so that the order for trial is issued within 
the time limited by the article of war." ^ 

This, however, does not correspond to the general 
practice of our government. In 1871 the President an- 
nounced that the enactments to be found in Articles 48 
and 60 are held to show legislative recognition of the gen- 
eral rule, to which the military department of the govern- 
ment also has uniformly adhered in practice, to wit, that 
oflScers or soldiers, after they have been regularly dis- 
charged from the military service, or after their term of 
service has expired, unless proceedings against them 
have been commenced before sUch expiration, are not (ex- 
cept when otherwise provided by statute) within the ju- 
risdiction of a court-martial for offenses committed by them 
while in service.* 

In the case of Joseph White, a discharged soldier 
undergoing sentence of a general court-martial, the ques- 
tion arose as to whether an offender who has never passed 
from military control, cannot be made amenable to some 
tribunal for new crimes committed while a prisoner, and 
upon this question Major G. N. Lieber, Judge-Advocate 
U. S. A., recommended that White be allowed to serve 
out his time of confinement, and that he then be turned 
over to the civil authorities for trial for the assault and 
battery. The Adjutant-General, in a letter to the com- 
manding general Department of Dakota, said, " I have the 

' Scott's Digest of Military Laws, 421. 

* G. G. M. 0., 16, A. Q. O., Aug, 20, 1871; see also VIII. Opinions Attornej. 
Qeneral, 828, and IX. Ibid, 182. 
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I 

honor to inform you that the Judge-Advocate General of 
the army concurs in the opinion of Major Lieber, and 
remarks that the want of authority in a military court to 
try him for the offense he is alleged to have committed, 
results necessarily from his discharge from the army, 
which has formally and completely separated him from 
the military service ; that he is now only a citizen suffer- 
ing punishment as a milibiry convict, under a sentence 
passed upon him ; while as a soldier, he was subject to 
military discipline and control ; that it may be inconve- 
nient for his trial for this offense to be postponed until 
the expiration of his period of confinement, but this 
inconvenience, however great it may be, cannot give to a 
military court jurisdiction over an ordinary assault and 
battery committed by a citizen. The Secretary of War 
approves the views of the Judge-Advocate General." ^ 

Exceptions. There are, howeyer, as recognized in 
the order above quoted, certain exceptions to this rule. 

First. Where an officer has been arrested, or a sol- 
dier confined, for a military offense before expiration of 
service. 

A case illustrative of this was that of William 
Walker, a seaman in the navy. He was put in confine- 
ment, and charges were preferred against him to the 
Secretary of the Navy before the expiration of the term 
of his enlistment. The Supreme Court of Massachusetts 
decided in 1830 that this was ^* clearly a sufficient com- 
mencement of the prosecution to authorize a court-martial 
to proceed to trial and sentence, notwithstanding the term 
of service had expired before the court-martial had been 
convened." The court further remarked, to show the 
fallacy of a different construction, " that if any of the class 
of offenses not punishable at common law, and of which 

> Letter dated A. G. O., Sept. 28, 1872. 
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no other courts excepting courts-martial can take cogni* 
zance, should be committed immediately before the expi- 
ration of his term of service, he would escape with impu- 
nity. He might be guilty of the grossest insults to his 
officers; of disobedience of orders in the most critical 
moment to the ship ; and in the hour of battle he might 
refuse to fight, and there would be no power to punish 
hiuL" ' 

In the case of Bird, before mentioned, it was held that 
the jurisdiction of courts-martial under these circumstan- 
ces, was undoubted.' 

Second. When the term of service has expired, but no 
muster out has been made, or discharge given. 

The Judge-Advocate General decided, during the war, 
that officers and soldiers of volunteers remain liable to 
trial and punishment for military offenses, although their 
terms of service have expired, if they have not been 
formally mustered out^ The same would be true of a 
regular soldier until he is regularly discharged/ 

In the case of Dinsman vs. Wilkes, the Supreme Court 
held that ^' the decision of the question (whether the com- 
mander of a squadron had power to detain a marine after 
the term of his enlistment expired, if in the opinion of the 
commander public interest required it) by the commander 
was final and conclusive, and if the marine did not con- 
form to it he was liable to punishment." * 

Third, When an officer, dismissed by order of the Presi- 
dent, makes, in writing, an application for trial, setting 
forth, under oath, that he had been wrongfully dismissed, 
the President shall, as soon as the necessities of the service 
may permit, convene a court-martial to try such officer on 
the charges on which he shall have been dismissed, and if 

' American Jurist, April No. 1830. 

s Scott's Digest of Military Laws, 421. * Opinions J. A. G., 210. 

« See U. S. M. Travers, 2 VVh. Crim. Cao. 490. • XII, Howard, 890. 
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a court-martial is not so convened within six m^ 
the presentation of such application for trial, or if such 
court, being convened, does not award dismissal or death 
as the punishment of such officer, the order of dismissal 
of the President shall be void/ 

The President cannot dismiss an officer in time of 
peace.^ 

Fourth. Where an officer procures his resignation or 
muster out on false representations. 

In this case his discharge may be revoked, and he 
brought to trial for offenses committed before such dis- 
charge. It is a principle of law that fraud vitiates any 
contract, and that no party is* bound by an engagement or 
obligation into which he has been induced to enter through 
the fraud or false representation of another. The burden 
of proof would rest upon the government to show that the 
discharge was procured through fraud. If, however, the 
discharge was not fraudulently procured, it cannot be re- 
voked against the will of the party. Having once duly 
left the service he cannot be caused to enter it without 
his consent.^ 

Fifth. Where any person in the military service 
commits any of the offenses named in the 60th Article of 
War. 

The statute of limitations applies, however, to offenses 
under this article.* 

Sixth. Where a soldier is a deserter. 

Every soldier who deserts the service of the United 
States shall be tried by a court-martial and punished, 
although the term of his enlistment may have elapsed 
previous to his being apprehended and tried.^ 

1 § 1230 Revised SUtntes. > § 1229 Revised Statates. 

s Opinions J. A. G^ p. 240. 

^ XIV. Opinions Attorney-General, Jane 12^ 1872. * Art. 48. 
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In the case of an officer dropped for desertion, under 
the provisions of section 1229 Revised Statutes, and 
afterwards recaptured, he cannot be tried by a court- 
martial.^ 

> a. C. M. 0. l«i JL a. 0.» Aluc. 80» lOTL 




CHAPTER IV. 

SPECIAL JURISDICTION OF COURTS-MARTIAL. 

We come now to the special jurisdiction of the differ- 
ent courts-martial, and the limitations upon their jurisdic- 
tion. 

The decision as to which of these courts will have 
jurisdiction in any case will depend upon the rank of the 
accused^ the nature of the offense^ and the punishment 
that may be inflicted ; and, as between regimental, gar- 
rison and field officer's courts, whether the oflfense was 
committed in time of peace or war. 

The only court capable of trying all classes of military 
offenders and offenses is the general couri-martial ; and it 
may try the greatest or the smallest offenses. 

Offenses exclusively Cognizable by a General Court. 
There are certain offenses exclusively cognizable by a 
general court-martial, and these are : — 

First Those which officers may commit under the 
rules and articles of war. 

Article 79 provides that officers shall be tried only by 
general court-martial ; and no officer shall, when it can be 
avoide'd, be tried by officers inferior to him in rank, 
Whether the trial of an officer by officers of an inferior 
T^'ok can be avoided or not is a question, not for the ac- 
cused or court, but for the officer convening the court, and 
^ decision upon this point, as upon that of the number 
^embers that can be detailed, is conclusive,* From 

* Woolej M. U. S. 20 Law Reports, 031. 
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the analogy of the two cases it would seem necessary to 
state, in an order convening a court composed of officers 
inferior in rank to the accused, that such detail could not 
be avoided/ 

Second. Those which may be punished capitally^ de- 
pending upon the nature and degree of the o£fense. 

The 83d Article provides that regimental and garrison 
courts-martial, and field officers detailed to try oflfenders, 
shall not have power to try capital cases. 

General courts-martial, also, can only try such capital 
cases as are enumerated in the articles of war.* 

Third. Those against which penalties are denounced 
greater than a minor court can inflict. 

The question of jurisdiction of the minor courts depends 
upon the punishment, and not upon the offense. If they 
have jurisdiction of the person, and can award a proper 
punishment, they have jurisdiction of the offense. The 
minor courts are forbidden to inflict a fine over one month's 
pay, or to imprison or put to hard labor any non-commis- 
sioned officer or soldier for a longer time than one month.' 

It often happens that an offense is triable by a general 
court, or one of the minor courts. "Absence without 
leave," for instance, if for a short period, would properly 
be tried by one of the minor courts ; if aggravated, by a 
general court. No definite rule can be laid down to de- 
termine before which court such cases should be brought. 
A discretion must be exercised by the convening author- 
ity, and whenever an adequate punishment could not be 
awarded the accused, if he is found guilty, by one of the 
minor courts, it should be sent before a general court- 
martial. The nature of the offense and the circumstances 
of each particular case must determine. 

K one of the minor courts deems that it has no juris- 

1 Oplnioiui, J. A a., p. S8. *Art.96. • Art. 88. 
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diction, on accotint of inability to award sufficient punish- 
ment, it should suspend its proceedings and report the fact 
to the convening authority. 

If this officer, however, differs with them and remands 
the ease for trial, the court cannot refuse to try it The 
opinion of a court of inquiry upon this point in 1868, ap- 
proved and published by the Secretary of War,^ is here 
given : " In the opinion of the court, the only ground 
upon which a garrison court-martial could refuse to try a 
case, presented to it for trial by the commanding officer 
of a post, would be the illegality of the order convening 
the court. By the articles of war it would not have been 
illegal for the court to have tried the accused under the 
charges presented by General K. It is simply a matter 
of discipline, and the responsibility of the commanding 
officer for this discipline is certainly greater than that of 
his subordinates. The court are of the opinion that the 
conduct of Brevet Major B., and Brevet Captain P., in 
persisting in their refusal to try the case presented to 
them by the commanding officer, General K., was very 
reprehensible." 

Jurisdiotion of Regimental Oonrts. This court is 
limited in its jurisdiction to offenses committed by soldiers 
in a regiment or corps. In one case this court has excite 
swe jurisdiction. 

Article 30 provides that any soldier who thinks him- 
self wronged by any officer may complain to the command- 
ing officer of his regiment, who shall summon a regimental 
courtrmartial for the doing of Justice to the complainant. 
This article was adopted from the British, and. was intended 
to afford to enlisted men a quick mode of redress. Though 
a court for doing justice, it partakes largely of the charac- 
ter of a ^^ court of inquiry/' for it is limited to determining 

> G. 0. 81, A. G 0., Oct. 9, 1868. 
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whether a wrong has been committed and to suggesting the 
proper redress. It cannot inflict a punishment, on accouit 
of the limitation in Article 38. The regimental court-mar- 
tial assembled under this article diflTers, says O'Brien, from 
a court of inquiry, in that its primary and essential object 
is to remedy the wrong, and not to decide whether or not 
the wrong done should or should not be punished. 

This article has been the subject of much discussion, 
and has undergone frequent modifications. As first adopted 
it read : " If any inferior officer or soldier shall think him- 
self wronged by his captain or oiher officer commanding the 
troop or company to which he belongs, he is to complain, 
etc." It was interpreted in England, says Simmons, " to 
refer only to complaints which relate to what is commonly 
called the interior economy of the company, and have refer- 
ence to pay or allowances, clothing, messing, the repair of 
arms or accoutrements, or some similar claim." He further 
says : " It would not be competent to a regimental court- 
martial, thus convened, to enter upon an inquiry as to a 
charge of tyranny or oppression brought forward against the 
captain or officer commanding a company, and arising out of 
the ordinary connection of an officer and a soldier, as from 
duty in the field, or under arms. Such complaints must be 
made in the usual course to superior officers, and if heard by 
a military tribunal, it must be by a court for the trial of the 
accused, and competent to award punishment on conviction."' 

The Judge-Advocate General, in an opinion delivered 
since the publication of the '^ Digest," says : It (the arti- 
cle) does not contemplate a criminal tried or punishment of 
the officer, as for a military offense, but only an investiga- 
tion and adjustment of some matter in dispute arising in 
the interior economy of the company.* 

» p. 73 (2d Edition.) 

* Bureau of Milit&ry Justice, May 14 1872. See MaoomVa Courts-Mar- 
tUl, p. 193. 
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When, in 1806, new axticles of war were adopted in 
our service, the words " commanding the troop or com- 
pany " were left out of this article, leaving the interpreta- 
tion somewhat in doubt. 

A court of inquiry in 1843, entered at length into its 
meaning, and stated that : — ** The American law, on this 
whole subject, is believed to be the same as the British 
law, with the single exception that the complaint, under 
the British law, can only be made against the complainant's 
captain or other officer commanding his troop or company." 
They further held that the change made in the articles in 
1806 extended the jurisdiction of the court to complaints 
against company officers, whether commanding or not, but 
no farther ; and this on account of the nature of the acts 
which alone could be complained of.^ De Hart, agreeing 
with this court that the only complaints which this arti- 
cle contemplated were such as grow out of the adminis' 
trative part of the company command, maintained thai 
only the commanding officer of the company could stand 
in such relation to the soldier, and, therefore, complaints 
against him could alone be investigated by this regimen- 
tal court.^ 

The present Code again changed the wording of this 
article, so as to allow a soldier who thinks himself 
wronged by *^ any officer " to complain. The evident in- 
tent of this change is to extend the jurisdiction of this 
court. The wrongs that may be complained of, however, 
remain the same as they were when the article was first 
adopted from the British; no modification having been 
made in that respect. May not complaints of this nature, 
though, arise against an officer not commanding a com- 
pany, as for instance the complaint of an ordnance or 

» G. 0. 18, A. G. 0., Feb. 20, 1878. 

* De Hart on Coorts-Martial, p. 259, et seq. 
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commissary sergeant against a post quartermaster or com- 
missary ? 

One requisite would still have to be fulfilled ; the com- 
plaint must be against an officer of a regiment or corps 
under the command of the convening authority; for a 
regimental court could have nothing to do with investi- 
gating offenses against officers not under his command. 

The following opinion of Col. Lieber, Judge-Advocate's 
Corps, expresses the accepted view of the jurisdiction of 
this court.^ " The object of this court is, in the language 
of the article, ' the doing justice to the complainant.' It 
is therefore necessary, in considering the legality of such 
a court, to look to the end with a view of determining 
whether the wrong complained of is of such a character 
that the doing of justice would fall within the province 
of a regimental court. It is evident that such a court 
cannot try a commissioned officer or impose on him any 
punishment for the wrong complained of— for this would 
be a violation of the 67th (present 83d) Article of War. 
The powers vested by this article are not punitive, but 
relate only to such wrongs as are susceptible of redress 
by the doing of justice to the complainant. Punishing the 
wrqng doer is not to be regarded as, in the sense of this 
article, doing justice to the complainant. The object can 
only be attained under this article by putting a stop to 
the wrongful condition of things which the action of the 
officer has caused to exist. It is thus with reference to 
excessive work, irregular details, wrongful stoppages of 
pay, etc. In such cases the court may recommend a 
reversal of the orders of the officer, and when such action 
is by the regimental commander directed to be taken, jus- 
tice will have been done to the complainant. When the 

> Approved bj J. A. G. in letter dated Hay 14, 1873| and by Secretazy of 
War, May 16. 1873. 
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wrong is of such a character as, if committed, to be only 
met by the punishment of the officer, a general court-mar- 
tial is the only proper tribunal fo^ its consideration with 
reference to that punishment." 

In the case in which this opinion was given, the court 
found that the injury complained of had been committed, 
but failed to designate the manner in which justice should 
be done. The kind of redress, or whether it should be ac- 
corded at all, was left to the discretion of the officer com- 
mitting the wrong. Colonel Lieber says, " the 33d (present 
30th) Article evidently contemplated nothing so indefinite, 
under that article. The court is assembled for the doing 
of justice, and must itself determine the nature of the re- 
dress required." ^ 

Garrison Court. This court possesses a wider juris- 
diction than either of the other minor courts. It may try 
any offenders, not commissioned officers, under the com- 
mand of the convening authority. 

Field Officer's Court- The jurisdiction of this court 
is expressly confined to times of war, and to offenses com- 
mitted in the regiment of the field officer. If the regiment 
is divided into gompanies at different places, but under the 
command of the officer appointing the court, jurisdiction 
still obtains ; otherwise, however, if the companies are 
under another command. 

As to offenses and punishments, the san^e restrictions 
apply to the three minor courts. 

The minor courts are deemed to have jurisdiction, 
equally with a general court-martial, ofoffenses not capital 
committed by " a retainer to camp." An offense of the 
graver kind, when committed by a retainer, should, like 
such an offense When committed by a soldier, be referred 
for trial to a general court. 

> See O'Brien, pp. 120-180. 
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These courts have also power to reduce non-com- 
missioned officers to l^e ranks. Ordnance sergeants and 
hospital stewards, though liable to discharge, may not be 
reduced ; nor are they to be tried by regimental or garri- 
son courts-martial, unless by special permission of the de- 
partment commander/ The same rule would apply to 
commissary sergeants. 

Jurisdiction of Courts-Martial as to Persons. In 
general every officer and soldier of the armies of the United 
States, regular and volunteet,* is subject to the rules and 
articles of war,^ and amenable to trial by courts-martial. 
Some of them are made, by statute or by accepted de- 
cisions, specially amenable, and Congress has extended 
these articles to certain other classes of persons. 

Retired Officers. By the Act of August 3, 1861, 
establishing a retired list, it is provided that such officers 
shall continue to be borne upon the Army Register, and 
shall be subject to the rules and articles of war, and to be 
tried by general court-martial for any breach of the said 
articles. The punishment must be such as would apply 
io their status. Cases have arisen where retired officers 
have been tried and dismissed the service. 

Officers or Soldiers on Parol are liable to trial by 
courts-martial, being regarded, so far as pay and allow- 
ances are concerned, as in actual service. A violation, on 
the part of an officer in the United States service, of the 
parol of honor, would properly be chargeable under the 
61st Article ; and, on the part of an enlisted man, under 
the 62d Article.' 

Officers or Soldiers on leave of Absence. Whether 
an officer on leave, or a soldier on furlough, is liable to 
trial by court-martial for offenses committed on leave is a 

> Regulations, par. 895. * See Article 64. 

* % 1842. ReviBed Statutes, « Opiniona J. A. Q., p. 268. 
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point upon which I find no decision in our service. Some 
doubt exists upon this point in the English service, though 
in the case of Lieutenant Poe, tried for misconduct as a 
passenger on board the " Caesar " while returning from 
leave, no objection that the sentence was illegal, on that 
ground, was taken before the court of Kings Bench. In 
1831 the question appears to have been discussed by the 
Board of Admiralty, and a doubt entertained whether an 
officer on leave could be tried by a court-martial for a mil- 
itary offense/ 

In our service, where " retired officers *' and " officers 
on parol" are amenable to trial, the right to try officers 
or soldiers " on leave " would seem to follow, and this is 
strengthened by the fact, that by drunkenness or disorder 
the service may be brought into greater disrepute than if 
the offense was committed at a military post. 

Professors of the Military Academy have always 
been amenable to trial by court-martial. They are com- 
missioned officers of the army,^ being in terms, recognized 
as part of the military peace establishment by the Act of 
July 28, 1866. 

Cadets of the Military Academy are likewise sub- 
ject to trial by courts-martial, although this was at one 
time questioned. In 1818 a general court-martial decided 
that it had no jurisdiction to try cadets. The matter 
was referred to Attorney-General Wirt, who proved con- 
clusively that they were so amenable.^ By the Act of 
1866 the Corps of Cadets was likewise recognized by 
Congress as part of the military peace establishment 

Chaplains were, by the Act of April 19th, 1864, sub- 
jected to the same rules and regulations as other officers 
of the army. 

laode'B " Military and Martial Law/' p. 89. 

* I. Opinionei Attomey-Qeneral, p. 469. § 1094, Revised Statatea. 

• n)id, Aug. 21, 1819. 
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Uilitia Troops. The Constitution authorizes Congress 
*^ to provide for calling forth the militia to execute the 
laws of the Union, suppress insurrections and repel inva- 
sions/' and also " to provide for governing such part of them 
as may be employed in the service of the United States/' * 
Congress has acted under both of these grants. Under 
the Jirst it has authorized the President to call forth the 
militia in the cases prescribed in the Constitution/ and the 
Supreme Court has decided that the power is exclusively 
vested in him to determine when these circumstances 
exist.^ Under the second it has prescribed that ^^the 
militia^ when called into the actual service of the United 
States for the suppression of rebellion against and resist- 
ance to the laws of the United States, shall be subjected 
to the same rules and articles of war as the regular 
troops of the United States." * 

The militia may be called out either by requisition up- 
on, or orders to, the State executive, or by orders direct to 
any subordinate officer of militia ;s and, as the law now reads, 
they are subject to the jurisdiction of military law as soon 
as they are called into the service of the United States. 

Marine Corps. The Marine Corps, when detached for 
service with the army by order of the President, are sub- 
ject to the rules and articles of war prescribed for the gov- 
ernment of the army." 

Signal Detachment. Observer sergeants and privates 
of this service, though often separated from the army, are 
amenable to trial by military courts. The word " soldier," 
as used in the Articles, includes non-commissioned officers^ 
etc., and other enlisted men.^ 

>Art I. § VIII. Clauses 15, 16. 

» Act of Feb. 28. 1795, and July 10, 1861. § 1642 R. S. 

> Martin vs. Mott, 12 Wheaton, 19. « § 1644 Revised Statutes. 

* Houston TB. Moore, 5 Wheaton, 16. * § 1621 Rev. Statntee. 

f § 1842 Rev. Statutes. 
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The same rule applies to ordnance and commissarj 
sergeants and hospital stewards. 

Soldiers' Home. By the act of March 3, 1859^ all 
persons that may hereafter be admitted into this institu- 
tion, shall bC; and are hereby made subject to the rules 
and articles of war, and will be governed thereby in the 
same manner as soldiers in the army.^ 

All inmates of the National Home for disabled volun- 
teer soldiers are subject to the rules and articles of war, 
and in the same manner as if they were in the army.' 

military Prison. The act establishing the military 
prison ^ provides that all prisoners under confinement in 
said military prison, undergoing sentence of courts-mar^ 
tial, shall be liable to trial and punishment by courts- 
martial, under the rules and articles of war, for offenses 
committed during the said confinement. 

The regulations of the prison prescribe that any act of 
a prisoner, which, if committed by a soldier, would consti- 
tute an offense under the articles of war, is to be tried by 
a general or garrison court-martial according to the nature 
and degree of the offense, by direction of the general 
commanding the department.^ 

Retainers to Camps, etc. All retainers to the camp, 
and all persons serving with the armies of the United 
States in the field, though not enlisted soldiers, are to be 
subject to orders according to the rules and discipline of 
war.* 

By " retainers to the camp *' are meant all who volun- 
tarily engage in the service of the United States, such as 
laborers on military works, or in the hire of the quarter- 
master or subsistence departments j and also all who, in 

1 § 4824, Rev. Statutes. * Ibid, Sec. 4885. 

* March 3> 1873» am >nded by Act of May 21. 1874. 

* G. 0. 12, A. Q. 0., Feb. 19, 1877. » Art. 03. 
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the private service of commissioned officers, voluntarily 
perform service at a military post or encampment. 

"All persons serving with the armies in the field," 
refers to every description of person, voluntarily found 
within actual military lines in time of war, accompanying 
the army for business or pleasure, such as scouts, news- 
paper reporters, army contractors and the like. 

The words " in the field^^ according to the Attorney- 
General,^ " imply military operations with a view to an 
enemy. To decide exactly where the boundary line runs 
between civil and military jurisdiction as to the civilians 
attached to an army is difficult, but it is quite evident 
that they are within military jurisdiction as provided for 
in Art. 63, when their treachery, defection, or insubordi- 
nation might endanger or embaiTass the army to which 
they belong, in its operations against what is known in 
military phrase as ^an enemy.' Persons who attach 
themselves to an army, going upon an expedition against 
hostile Indians, may be understood as agreeing that they 
will submit themselves for the time being to military con- 
trol. When an army is engaged in offensive or defensive 
operations, I think it safe to say that it is an army in the 
field." 

For minor offenses against military order and disci- 
pline, committed by civilians employed with troops, as 
retainers or camp followers, it has been customary to ex- 
pel them from the post or camp where they are employed 
or stationed. When guilty of crimes or grave offenses 
they are generally to be turned over to the civil authori- 
ties of the locality for trial and punishment. But where 
employed with troops on the march, or at remote posts 
and in regions where there is no civil jurisdiction, they 
may for serious offenses be brought to trial by general 

' XrV. Opinions Attorney General, April 1, 1873. 
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court-martial, or for mindr offenses by a regimental or gar- 
rison court, under the general authority of the 63d Arti- 
cle of War, provided such offenses are of a military char- 
acter.^ 

Contract Surgeons A doubt has seemed to exist as 
to whether acting assistant surgeons, hired under contract, 
were amenable to trial by court-martial, and it was held 
by the Judge- Advocate General that they were not, except 
when serving with the armies of the United States in the 
field, in the sense of the 63d Article of War.' 

Such persons are, however, obliged to take the oath of 
office required of every person elected or appointed to any 
office of honor or profit either in the civil, military, or naval 
service ; ' they are entitled to pensions the same as offi- 
cers of the army ; * to be saluted and to give orders the 
same as any surgeon ; in fact they are placed by the United 
States Government in the position of commissioned officers 
80 far as relates to their duties as surgeons.^ 

In 1876 a contract surgeon, an alien, who had been 
honorably discharged from the service of the United States, 
applied for naturalization papers, claiming the advantages 
of section 2166,* Revised Statutes. Judge Blatchford' 
decided that he was entitled to the provisions of this sec- 
tion, having been in the service of the United States. 

Such being their status, it would seem that they 
should be considered as amenable to military law, at least 
for offenses committed by them in the execution of their 
office. 

Civil FnnotionarieB Employed in the Service. In 

1 Opinions J. A. G., p. 84 ' OpinionB J. A. G., p. 131. 

< § 1756 Reyised Statutes. ^ § 4693 Reyised Statutes. 

» G. O. 100. A. G. O., Dec 3, 1875. 

* This proyides that alien soldiers, honorably dischai^ed, are required to 
TCside in the ooontry only one year to become naturalized. 

1 U. S. Difltiict Court, Bouthem District New York, May 18, 1876. 
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the several staflf departments, in the cavalry regiments, 
and in the national cemeteries the law authorizes the em- 
ployment of certain civil functionaries who are paid out of 
army appropriations at fixed salaries. 

Much question has arisen as to their amenability to 
trial by court-martial. In 1869 a paymaster's clerk in the 
navy, charged with embezzlement/ was held by Judge 
Benedict to be subject to naval jurisdiction and liable to 
be tried by a court-martial ; and again, Judge Hill on a writ 
of habeas corpus decided that a paymaster's clerk in the 
army, charged with forging vouchers, was liable to be tried 
by court-martial and not entitled to discharge on such a 
writ.^ 

The ground of these opinions was that these parties 
were so amenable because their status was fixed by law, 
and they were paid out of regular appropriations made for 
the army and navy. 

In 1876 the question arose as to the liability of a 
quartermaster's clerk to be tried by court-martial under 
the 60th Article of War. The Judge-Advocate General 
held that such a clerk is not amenable to military trial for 
any offense whatever in time of peace. Such a clerk, he 
held, might possibly become so amenable if serving 
with an army in the field, engaged in a warfare with hostile 
Indians, but under no other circumstances at this period.^ 

The question being referred to Attorney-General Taft, 
he held that the clerk of a quartermaster is so employed 
in the military service of the United States, as to be 
amenable to the jurisdiction of a court-martial for any 
violation of the sixtieth article of the articles of war.* 

In 1878 the question came before Attorney-General, 

» U. S. V9, Bogart. U. S. District Court, Eaatern District. N. Y. 
* In re John Thomas U. S. Dist. Court, Mississippi, 1 Chicago Legal News, 
p. 245. < Bureau of Military Justice, March 81, 1876. 

^ Opinions Attorney-General, June 2d, 1870. 
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Devens as to whether civilian clerks employed by quarter- 
masters, and also superintendents of national cemeteries 
were amenable to the jurisdiction of a court-martial. 

In his opinion upon this point he stated, that Attorney- 
General Taft subsequently contemplated a reconsideration 
of his opinion (quoted above) and the question was under- 
stood to be under re-examination at the time his incum- 
bency at the head of the Attorney-General's Department 
terminated. He (Devens) held that the question of the 
amenability of an individual to court-martial jurisdiction 
imder the 60th Article of War is not to be determined ac- 
cording to the nature of his employment, that is to say, 
whether it is military or not, but solely according to the 
circumstances of his belonging or not belonging to the 
military establishment as defined in section' 1094 Revised 
Statutes. 

Persons who do not belong to that establishment — who 
are not a part of the army, as thus fixed and defined — ^are 
not subject to such jurisdiction, excepting, of course, where 
they come within the 63d Article, or within the sections 
referred to above.^*® 

Post Traders are subject in all respects to the rules 
and regulations for the government of the army.* 

Citizens. In time of war citizens are amenable to 
trial by courts-martial for any of the offenses named in the 
45th and 46th Articles of War, and for acting as spies.* 

In time of war or peace, citizens employed in the mili- 
tary prison who shall suffer a convict to escape, or shall 
in any way consent to his escape, or shall aid him to 
escape, or in an attempt to escape, are liable to trial by 
courts-martial.* 

» G. O. 25, A. G. 0., May 21, 1878. 

* Revised Statutes, Sees. 1843, 1861, 4824, 4835. 

* Q. 0., 70, Jalj 26, 1876. « Revised Statutes, Sec. 1848, * Ibid, Sec. 1860. 



CHAPTER V. 

AEEESTS AND CONFINEMENTS. 

ArrestB. The Articles of War direct that officers 
charged with crime shall be arrested and be confined in 
their barracks, quarters, or tents, and deprived of their 
swords by their commanding officer.^ 

An arrest of an officer, as ordinarily understood, does 
not contemplate bodily restrictions. The officer is simply 
on his parol not to break the arrest. No bail is required 
as in the case of civil offendeTs ; but the value of an 
officer's commission answers the same purpose. 

Limits. The requirements of this article, by custom 
of the service, are not literally enforced. An officer in 
arrest may, at the discretion of his commanding officer, 
have larger limits assigned him than his tent or quarters.' 

Ordinarily the limits of the post where an officer is 
stationed are allowed, but unless other limits are assigned 
to him, he must observe a close arrest. 

It is customary to fix the limits at the time of arrest, 
but an officer at any time may apply for an extension of 
those limits.^ 

Sword. The depriving an officer of his sword is gen- 
erally omitted, but the same result is obtained, inasmuch 
as, by Regulations,^ he cannot wear his sword during that 
iime. 

< Article 65. * Regalations, par. 223. 

< Regulations, par. 223. ^ Jhid, par. 229. 
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While under arrest an officer is disqualified from giving 
any orders, or exercising any military authority j he cannot 
make a visit of etiquette, or visit officially his commanding 
or other superior officer unless sent for. In case of business 
with them he is to make known his object in writing/ 

Physical restrictions may be imposed upon an officer, 
when, from the nature of the offense, there would be 
danger of his escaping. A sentry may be placed over 
him, and, in extreme cases, he might be confined. 

In the case of Lieut. R, an officer who in 1877 em- 
bezzled, then deserted, and wiis afterwards captured, the 
commanding officer of the post to which he was taken, con- 
fined him in an iron grated cell of the guard house, with 
a guard over him. 

Such extreme measures will, however, only be justified 
in extreme cases, and where there is almost conclusive 
proof of guilt. 

Where an officer intentionally breaks his arrest, the 
commanding officer would be justified in placing him under 
guard. 

Breach of Arrest is considered one of the most hei- 
nous of military offenses, as is shown by the 65th Article, 
which directs that any officer who leaves his confinement 
before he is set at liberty by his commanding officer shall 
be dismissed the service. 

The Judge-Advocate Greneral holds that on account of 
the nature of the punishment, breach of arrest should only 
be charged under this article upon some determined and 
decided violation of the order of arrest, in the nature of 
deliberate contempt of the authority issuing it ; and that 
there can be no technical breach of arrest and violation of 
the 65th Article, except in case of close arrest and con- 
finement in " barracks, quarters or tent." * 

1 RegalationB, par. 229. > Opinions J. A. Q., p. 34. 

5 
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If a commanding officer, however, out of favor extends 
the limits prescribed in this article, and an officer willfully 
and iptentionally goes beyond those limits, it is difficult 
to see why this is not such a " leaving of confinement " as 
is contemplated by the article. 

The Judge-Advocate General holds that in this case 
and other infractions, not of the severe nature spoken of 
above, the accused should be tried under the 62d Article.^ 

In all cases of technical breach of arrest — such as ex- 
ercising military authority, wearing sword, etc., — the 
accused cannot be charged under the 65th Article, as the 
punishment is mandatory and authorizes the sentence of 
dismissal only in case of " leaving his confinement." 

Termination of Arrest. The 65th Article is quali- 
fied by the 71st, which declares that, '* When an officer 
is put in arrest for the purpose of trial, except at remote 
military posts or stations, the officer by whose order he 
is arrested shall see that a copy of the charges on which 
he is to be tried be served upon him within eight days after 
his arrest, and that he is brought to trial within ten days 
thereafter,^ unless the necessities of the service prevent 
such trial ; and then he shall be brought to trial within 
thirty days after the expiration of the said ten days. If 
a copy of the charges be not served, or the arrested offi- 
cer be not brought to trial, as herein required, the arrest 
shall cease. But officers, released from arrest under the 
provisions of this article, may be tried whenever the exi- 
gencies of the service shall permit, within twelve months 
after such release from arrest 

This article is somewhat incongruous. How can a 
commanding officer who orders an officer in arrest see 
that a copy of charges, '' on which he is to be tried," be 

* Opinions J. A. G., p. 46. 

* Ten dajB after his arrest. Opinions J. A. Q., p. 58. 
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served upon him within eight days? A copy of the 
charges preferred might be furnished, but these may be 
materially altered, or the convening authority may refuse 
to bring the officer to trial. Again, how can he see that 
the officer " be brought to trial within ten days ?" This 
rests entirely in the discretion of the convening officer. 
The commanding officer can, however, unless the provis- 
ions of the article are complied with, release the officer 
from arrest and he is required to do so. 

While the article is mandatory and says that under 
certain conditions the arrest shall cease, an officer would 
not be justified in considering himself released, if these 
conditions take place. If he so acted, he would do so at 
his peril. Article 71 says his arrest shall cease when 
put in arrest " for the purpose of trial." How can he 
know the intentions of his commanding officer ? It is not 
essential that the officer or soldier should know why he 
is arrested.^ An exception is again made " at remote 
military posts or stations." Who is to judge of the 
remoteness which will bring a post under this exception ? 
Certainly not the officer arrested. Again, the arrest shall 
cease " unless the necessities of the service prevent such 
trial." An officer in arrest is assuredly not the judge of 
that. 

The 71st Article did not contemplate, it is believed, a 
release by an officer's own will. In the latter part it says, 
" but officers released from arrest under the provisions of 
this article may, etc.," not officers whose arrest terminates ; 
the article should be construed in conjunction with Arti- 
cle 65, which prescribes the gravest punishment for termi- 
nating an arrest until released by the commanding officer. 

If not released from arrest, or restored to duty at the 
time designated by law, an officer should apply for the 

' OpinionB J. A. G., p. 57. 
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appropriate relief to the ofl&cer who ordered his arrest or 
his successor. If his application is not granted, it is open 
for him to apply for redress to the officer superior to the 
latter, in the manner set forth in the 29th Article of War.i 

When all other means of justice faU, which must be an 
extremely rare case, an appeal should be made to the Sec- 
retary of War .2 

Unlanviiil Arrests. Is there no protection to an 
officer against illegal arrests by his commanding officer, or 
being held in arrest contrary to law ? In addition to the 
mode just pointed out, two legal remedies are open to any 
one placed under military arrest which he deems to be un- 
lawful : — 

First. An application for a writ of habeas corpus to one 
of the United States courts or judges. 

While no case is known where this has been resorted 
to in this country, several cases have come before the 
Court of Queen's Bench in England, in some of which the 
applicant has been remanded to the military authorities ; 
in others discharged.* The United States courts have ever 
exercised the right of determining, on a writ of habeas 
corpus^ whether the custody of a person held by the mili- 
tary authorities is lawful or not. The English courts have 
refused to interfere by ordering the prisoner's release 
under habeas corpus because his confinement exceeded eight 
days.^ 

Second. A civil suit against the party illegally ar- 
resting. 

In the case of an English officer (Captain Wall), where 
he was kept in prison for nine months before a court- 
martial was summoned, he recovered £1000 damages 

> This article in its epirit if not in its language applies to all cases of this 
character. 

' Opinions J. A. G., p. 58. » Clode's Militarj and Martial Law, p. 98. 
* Ibid, p. 102. 
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4 

against the committing officer. Lord Mansfield stigma- 
tized the conduct of the latter as " malignant." He said : 
" The principal inquiry to be made by a court of justice 
in such cases is how the heart stood. If there be nothing 
wrong there, great latitude will be allowed for misappre- 
hension or mistake." ^ 

A similar doctrine has been laid down by the Supreme 
Court in this country : — In the case of Wilkes vs. Dinsr 
marij an action of trespass was brought by the defendant, 
a marine, against his commanding officer for holding him 
after his term of service, as claimed by him, had expirisd. 
The court held, that a public officer, invested with certain 
discretionary powers, never has been, and never should be, 
made answerable for any injury, when acting within the 
scope of his authority, and not influenced by malice, cor- 
ruption, or cruelty. Hence, while an officer acts within 
the limits of that discretion, the same law which gives it 
to him will protect him in the exercise of it. But for acts 
beyond his jurisdiction, or attended by circumstances of 
excessive severity, arising from ill will, a depraved dispo- 
sition, or vindictive feeling, he can claim no exemption, 
and should be allowed none under color of his office, how- 
ever elevated or however humble the victim.' 

Who may place an Officer in Arrest. None but 
commanding officers have power to place officers under 
arrest, except for offenses expressly designated in 
the 24th Article of War. This article ordains that, 
All officers of what condition soever, have power to 
part and quell all quarrels, frays, and disorders, wheth- 
er among persons belonging to his own or to another 
corps, regiment, troop, battery, or company, and to or- 
der officers into arrest and non-commissioned officers and 
soldiers into confinement, who take part in the same, 

1 Glode's MUitarj and Martial Law, p. 101. ' 7 Howard, 89. 
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until their proper superior officer is acquainted therewith. 
And whosoever, being so ordered, refuses to obey such 
officer or non-commissioned officer, or draws a weapon 
upon him, shall be punished as a court-martial may direct. 

This is the only article where the word " officer " in- 
cludes non-commissioned officer. In the first part of the 
articles of war it is expressly stated to designate commis- 
sioned officers when used therein. 

Ben6t says,^ " The authority of this article can and 
should be extended to any glaring impropriety, such as 
drunkenness on parade, that properly comes under the 
head of disorders. It was decided by high authority in 
the British service, that circumstances may occur even 
upon parade, to justify a junior officer to take upon him- 
self the strong responsibility of placing his commander in 
arrest ; such a measure must alone rest upon the responsi- 
bility of the officer who adopts it, and there are cases 
wherein the discipline and welfare of the service require 
that it should be assumed." 

When a non-commissioned or junior officer orders a 
superior in arrest, under the provisions of this article, the 
fact should be immediately reported to the commanding 
officer. 

A court-martial^ under the authority of Article 86, 
has the power of ordering military persons in arrest, who 
use any menacing words, signs, or gestures, in its pre- 
sence, or who disturb the proceedings by any riot or dis- 
order. 

'A court-martial could not arrest an officer for disobe- 
dience of its lawful commands, or contempts committed, 
when absent from its sessions. It should in such cases 
apply for redress to the convening officer, or to the Secre- 
tary of War.* ^ 

* Military Law and Courta-Martial, p. 58. • Opinions J. A. G., p. 84. 
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Courts -martial have no power to order one of its mem- 
bers or the judge-advocate in arrest; the same course 
mu^t be pursued as just indicated. In 1849 a court-mar- 
tial ordered its president in arrest, but its action was dis- 
approved by the President of the United States, on the 
ground that the 86th Article did not authorize a court- 
martial to punish its own members.^ 

Courts-martial may order in arrest, for the contempts 
spoken of in the 86 th Article, officers superior in rank to 
every member of the court.' 

Manner of Arrest. When above the rank of a cap- 
tain, sealed instructions, in case of arrest, should be sent 
to the officer in ordinary cases. Under the rank of major 
it is ordinarily done by one of the commanding officer's 
staff, who formally reads to the accused the order. It may 
likewise be done by the mere verbal order of competent 
authority. 

Release from Arrest. The officer who orders the 
arrest, or his superior, is alone competent to release from 
arrest. When a junior or non-commissioned officer exer- 
cises the authority conferred in Article 24, they could not 
exercise the power of release. Article 65 requires that 
the release be by the commanding officer. 

Qeneral Observations. Regulations direct that offi- 
cers are not to be put in arrest for light offenses. For 
these the censure of the commanding officer will, in most 
cases, answer the purposes of discipline .» 

In ordinary cases, and where inconvenience to the 
service would result from it, a medical officer will not be 
put in arrest until the court-martial for his trial convenes.* 

It is not necessary that any officer should be placed 

» G. 0. 14, A. G. O.. April 12, 1850. 

t Case of Major John Browne, Samuel's Military Law, p. 635. De Hart, 
p. 104. 

» Kegulations, par. 322. * Ibid., par. 224 
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in arrest before being brought to trial ; nor can an officer 
demand an arrest, or persist in considering himself in 
arrest, after he has been properly released. He may 
be tried without being in arrest. 

It is not necessary to bring an individual to trial be- 
cause he has been placed in arrest, nor could he demand 
a trial. 

An officer is not prevented from preferring charges 
while under arrest. 

An officer is not necessarily privileged from arrest by 
virtue of being at the time a member of a general court- 
martial. But the arrest of an officer while doing court- 
martial duty should be avoided in any but extreme cases .^ 

Non-Commissioned Officers and Soldiers. Non- 
commissioned officers are not to be sent to the guard room 
and mixed with privates during confinement, but to be 
considered as placed in arrest, except in aggravated cases, 
where escape may be apprehended.^ 

Any commissioned officer may place a non-commis- 
sioned officer in arrest, or a soldier in confinement ; but 
the fact must, as soon as practicable, be notified to his 
immediate commander.^ 

Soldiers charged with crimes should be confined until 
tried by court-martial, or released by proper authority;* 
and Article 70 provides that no officer or soldier put in 
arrest shall be continued in confinement more than eight 
days, or until such time as a court-martial can be 
assembled. 

Receiving Prisoners by Officer of the Quard. No 
provost martial, or officer commanding a guard, shall 
refuse to receive or keep any prisoner committed to his 
charge by an officer belonging to the forces of the United 

" Opinions J. A. G., p. 59. * RegTilations, par. 68. 

» Ibid., par. 225. * Art. 66. 



ARRESTS AND CONFINEMENTS. 73 

States ; provided^ the officer committing shall, at the same 
time^ deliver an account in writing, signed by himself, of 
the crime charged against the prisoner.^ 

Nothing prevents the receiving of prisoners without 
such account in writing, but an officer does so at his peril. 
For the ordinary post offenses, however, it is not customary 
to furnish a written statement of the crime; and com- 
manding officers of guards frequently receive prisoners 
brought by non-commissioned officers and soldiers, and 
confined by order of commissioned officers. Where any 
doubt exists, in such confinements, the prisoner should 
be held until the officer by whose order he is confined 
can be consulted. 

Where the officer committing is unknown to the com- 
mander of the guard ; or. where there is any doubt as to 
the party being amenable to military law ; or where the 
offense charged is one as to which there may be a ques- 
tion of jurisdiction, the commander of the guard should 
demand, for his own protection, a "written account 
signed by the officer, of the crime charged." Without 
such he renders himself liable in damages in an action 
before the civil courts for false imprisonment. 

While the 67th Article requires the officer command- 
ing a guard to receive and keep any prisoner committed 
to his charge, it must be taken with some limitations. 
Generally speaking, the word " any " applies to persons 
amenable to military law, and a commanding officer shopdd 
satisfy himself that the parties committed are so amena- 
ble. It is not always possible, though, to determine 
whether a prisoner presented is amenable. A deserter, 
for instance, may be presented in citizen's clothes. Is an 
officer commanding a guard bound to receive such a per- 
son, simply on the written statement of the committing 

1 Artide 67. 



74 MILITARY LAW. 

officer ? No case has arisen in our service exactly illus- 
trative of this point, but a decision in the English service 
in 1850, bears directly upon it. A person who wsls prima 
facie a soldier was presented by a non-commissioned offi- 
cer to the commanding officer, and the account in writing 
required by the article furnished at the time. It proved 
afterwards that the person was not a soldier, and, on 
release, he brought an action for assault and false impris- 
onment. One judge (Earle) held that the article applied 
" only to those who are soldiers defacto^ and not to those 
whose qualifications as soldiers are disputed." It was 
ruled by the remainder of the judges, " that a commanding 
officer receiving a soldier charged with desertion by a 
non-commissioned officer, who delivered a written signed 
charge of the same, is justified under this article in de- 
taining such soldier. He is bound to receive the prisoner 
under the article of war, and he is not liable to an action 
for so doing. It makes no difference whether the crime 
be civil or military. The fact that a man is prima facie 
a soldier, and enlisted, is sufficient to bring him under the 
article of war. The duty of receiving arises eo instanti as 
soon as he is presented." ^ 

If such imprisonment proves illegal, the committing 
officer becomes responsible, and this was so decided by 
the United States Circuit Court in California in the case 
ofMcCallvs. McDowell, in 1867.2 

Civil Ofifenders. Commanding officers are sometimes 
called upon to receive civilians for confinement. Where, 
for example, a civilian commits a crime upon a military 
post, the commanding officer would be justified in holding 
him in confinement until he could be turned over to the 
authority having jurisdiction of his offense. If a crime is 

« Wolton M. Gavin, 16 Q. B, Rep., p. 70. Referred to in Clode, p. 100. 
* 1 Abbott, 212 ; also cited in Scott's Digest, p. 428. 
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committed away from a post by a civilian, he would not 
be justified in holding such prisoner. It may be proper 
to state that, under these latter circumstances, there would 
be no objection in allowing a marshal, or sheriff, holding a 
prisoner under proper warrant, to make use of the guard 
house where no jail is conveniently near, provided he re- 
mains to take charge of the prisoner. 

In this connection it should be borne in mind that in 
forts, arsenals, etc., which have been acquired by the 
United States, and over ^hich jurisdiction has been ceded 
by the State in which it is situated, the United States 
courts have exclusive jurisdiction of all offenses committed 
therein.! 

If the jurisdiction has not been ceded by the State, 
no matter how long the place may have been occupied 
by the United States, the State courts still retain juris- 
diction .2 

Release li'om Confinement. To prevent unjust con- 
finement, Article 68 requires that every officer to whose 
charge a prisoner is committed, shall, within twenty-four 
hours after such commitment, or as soon as he is relieved 
from his guard, report in writing, to the commanding 
officer, the name of such prisoner, the crime charged 
against him, and the name of the officer committing him, 
and if he fails to make such report, he shall be punished 
as a court-martial may direct : Article 69 further provides 
that any officer who presumes, without proper authority, 
to release any prisoner committed to his charge, or suffers 
any prisoner so committed to escape, shall be punished 
as a court-martial may direct. 

The officer of the day is required to release at guard 
mounting all prisoners under guard,without written charges, 

1 Kent's Commentaries, § 480. 

• People M. Godfrejr, 17 Johns (N. Y.), 225; U/S. w. Ames, 1 Woodbury 
and Mlnot (Mass), 70. 
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unless orders to the contrary be given by the commanding 
officer/ 

Control of Courts-Martial over Arrests. A conrt- 
martial has no control over the nature of a prisoner's arrest. 
If brought before them without having been previously 
placed in arrest or confinement, it could not order him in 
confinement. It could not extend the limits of his arrest, 
even to allow him to better make his defense, as it has no 
control over him except when in its immediate presence. 
It might suggest greater liberties to the commanding 
officer, but he alone is responsible, and Simmons cites a 
case where a commanding officer was justified by his Ma- 
jesty, in " refusing to accede to the suggestions of a court- 
martial to grant a prisoner such indulgence as might facili- 
tate the examination of witnesses, and thereby enable him 
to enter earlier on his defense." ^ 

1 BegulatioM, par. 226. • F. 121 (2d E'iV.cr). 



CHAPTER VI. 

CHAEGES AND SPECIFICATIONS, 

A Military Charge is a clear, concise stetement of an 
offense, with attendant circumstances. In our service it 
consists of two parts, viz. : the technical Charge, and the 
Specification. The former designates the offense in gen- 
eral terms ; the latter the specific act, with the circum- 
stances, includiDg time and place, which go to make up 
the offense. 

Taken together they correspond to an indictment by 
a grand jury in criminal prosecutions ; the officer who 
convenes the court and orders the case for trial, finding 
the true bill of indictment. 

Form for drawing up Charges. The manner of draw- 
ing up military charges has been established by custom, 
the general form of which will be found in the Appendix. 
There is, however, in the language of Attorney-General 
Gushing, ^' no one form of exclusive rigor and necessity 
in which to state military accusations." ^ The same care 
is not needed in drawing up military charges as in civil 
indictments. According to the same authority " the most 
bald statement of the facts alleged as constituting the 
offense, provided the legal offense itself be distinctly and 
accurately described in such terms of precision as the 
rules of military jurisprudence require, will be tenable in 

1 VII. Opinions Attornej-Qeneral, Dec. 1, 1855. L Opiniomi AttomeT- 
Geneial, Aug. 29, 1819. 
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court-martial proceedings ; and will be adequate ground- 
work of conviction and sentence." The two principal 
essentials in a charge, including the specifications, are : — 

Ist. That it be laid under the proper article of war. 

2d. That it contain averments sufficient substan- 
tially to distinguish and constitute the offense.^ The 
language of the law should be used when practicable, but 
the technical expressions used in civil indictments are not 
necessary. 

Oha^^. Where an offense falls under a specific arti- 
cle it should be so charged, as such was the intent of the 
framers of the law. 

It often happens that an act constitutes an offense 
against two or more articles. In this event the party 
preferring the charges must necessarily exercise a dis- 
cretion; and, as the convening authority generally sees 
the charges before trial, any error of judgment may be 
corrected. He may, if he prefer, charge the offense 
under all the articles. This rule should, however, be 
borne in mind, that when an offense falls under an article 
for which a specific punishment is provided, it should be 
charged under that article. Thus, to charge " Drunken- 
ness on duty " as " Conduct to the prejudice of good order 
and military discipline," would not be proper. It would 
give the court a discretion as to punishment where such 
discretion was not intended by the articles. 

The 62d article, known in the English service * as the 
*^ Devil's article," was added to embrace those crimes not 
cognizable under the othet articles, but which constituted 
nevertheless offenses to the prejudice of good order and 
military discipline. It should never be resorted to, there- 
fore, except when an offense is so " prejudicial, etc," and 
an appropriate article cannot be found under which to 

1 Opinions J. A. Q., p. 80. * Caode's Military and Martial Law, p. 81. 
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charge it. Charges are sometimes laid as violation of a 
specific article ; for example, " Violation of the 39th arti- 
cle of war," or the same offense may be more properly- 
charged as '' Sleeping on post in violation of the 39 th 
article of war." During the war mach fault was found 
with the former way of laying charges. 

In the case of Capt. E , U. S. Vols., Gen, McClel- 

lan said : '^ The first charge is ^ violation of the 42d* Article 
of War.' As often happens, when this slovenly and rep- 
rehensible style of framing charges is adopted, the report- 
ing officer or the judge-advocate has mistaken the article 
under which the act mentioned in the specification is pun- 
ishable. Again, th« office of the greater part of the arti- 
cles of war is to ascertain and denounce the appropriate 
punishment to an offense. There is also this further ob- 
jection, viz. : many of the Articles of War speak of several 
ofenses. It is very seldom intended to impute all of these 
to a prisoner, and the attempt to do this in one charge 
would be a violation of the rule which requires each 
charge to be single."' "Instead therefore, of charging 
upon an officer or private, a violation of any Article of 
War, the reporting officer should name the offense which 
is punished by the article, and proceed to specify, with 
tiie suldition of time and place, the circumstances in which 
the offense consists.^' ' 

While in civil cases a person can only be tried for one 
offense at a time, not so with courts-martial ; there may 
be a nnmber of charges, or a number of specifications, 
each of which constitutes a distinct offense. 

^edfioattoa. The specification should be explicit 
and at the same time concise. It is better to follow the 
terms used in the articles of war where the design is to 

> Code of 1806. 

" G. 0. 82, Army of the Potomac, Jan. 98, 1882. G. 0. 11 A <*• O., Feb. 6, 1862. 

* e. O. 89, Aimj of the Potomac, Feb. 4, 1862. 
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punish a prisoner under a specified article; but, where 
the word inebriation instead of drunkenness was used in a 
charge under the 38th article, the Attorney-General held 
that it was sufficiently clear to inform him of the military 
offense for which he was to be tried, and to enable him to 
prepare his defense, which is all that is necessary in a 
case of this kind.^ 

The specification should set forth all the facts which go 
to make up an offense, with time, place, and circumstances. 

Averments as to time. Where the time is known it 
should be set forth exactly, but as it frequently is impos- 
sible to give it exactly, a latitude is allowed. To charge 
an offense as committed ^^ on or about such a time " is 
considered sufficient. 

There is no exact construction to be placed upon the 
words ^^ on or about," as used in the allegation of time in 
a specification. The phrase cannot be said to cover any 
precise or particular number of days, or latitude of time. 
It is used, in military pleading, for the purpose of indicat- 
ing to the accused some period, as nearly as can be ascer- 
tained and set forth, at or during which the offenses 
charged were committed, in cases where the exact day 
cannot be named.^ 

In the case of Colonel D , F. S. Vols., the first 

specification to the second charge averred that the accused 
was intoxicated at some time or times during the seventy 
days between August 20th and October 29th, 1862. This 
is not such notice of the time of the offense laid against 
the accused as enables him to defend himself against the 
charge. The specification should not therefore have been 
entertained by the court.' 

1 1. Opinions Attorney-General, Aug. 29, 1819. VII. Ibid., Dec. 1, 1855. 

' Opinions J. A. G., p. 859. L Opinions Attorney-General, Ang. 29, 1819. 

* G. 0. 193, Army of the Potomac, Dec 28, 1862. G. O. 4, A. G. 0., Jan. 
81, 1842. 
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ATTerments as to Place. The same rule as to the 
place applies where it cannot be set forth explicitly. To 
charge an offense as committed " at or near " such a place 
is sufficient. The Secretary of War ruled in 18(i5, that 
the want of averments as to time and place, if not excepted 
to by the accused, is not a fatfil defect if they can be sup- 
plied from the testimony in the record. 

Airermeuts as to Cirouxustances. Every circum- 
stance which constitutes part of the offense should be set 
forth in the specification, thus showing to the judge-advo- 
cate on its face what he is called on to prove. There 
should be such a coiTespondence also between the charge 
and specification, that to have been guilty of one draws 
with it the necessary consequence that the accused is 
guilty of the other.^ 

The use of "abusive and indecent language," is re- 
garded a sufficient averment without setting forth the 
language.' 

Referring to this point the Commanding General of 
the Military Division of the Atlantic, in 1874 said : " The 
records of garrison* and regimental courts-martial examined 
at these headquarters indicate the existence, to a consid- 
erable extent, of an impression that when certain language 
used by enlisted men constitutes the substance of the 
offense with which they are charged, it is always neces- 
sary that such language should be set forth verbatim in 
the specification to the charges. For the sake of certainty 
this is, as a general rule, desirable, but it is not in all cases 
indispensably requisite to a military charge. Insbinces 
occur of the use of such foul and immoral language, that 
its repetition in orders to the troops can have none other 
than a baneful influence. In such cases it is believed to 

J G. O. 89, Army of the Potomac, Feb. 4, 1863. 
• G. C. M. O. 3, A, G. O., 1872. 
6 
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be to the best interests of the service that the specifica- 
tion should simply state the character of the language 
used; provided always it be done in such terms as will 
sustain the charge, and distinguish the particular offense. 
It will then be for the court to determine whether the 
words proved to have been used, are of the character 
alleged in the specification. The customs of the service 
sanction this form of averment.^ 

Rank, NameSi etc. The accused should be described 
by his rank and regiment, and, if a soldier by his battery, 
troop or company ; his Christian and surname should be 
given, and if enlisted under an alias this should be added. 

The Judge-Advocate General held a specification fa- 
tally defective in which the rank of the accused, an ofiScer, 
was not set forth, and in which it was not indicated that 

he had any rank whatever. 

Where an error is made as to name, rank, etc., this 

would not make the specification fiitallj*^ defective, for the 

error may be corrected before the arraignment If a party 

pleads under a wrong name or title he may be found guilty 

and punished, for he cannot take advantage of his own 

wrong. 

Dates should be set forth in words and figures, bear- 
ing in mind the meaning of the words instant^ proximo 
and ultimo. If the offense is done in the night before 
midnight, the day before should be the date; if after, the 
day after. 

Intent. As intent often constitutes the gist of the 
offense, it should be set forth in the specification. Thus, 
where an act in itself indifferent, if done with a particular 
intent becomes a crime, the intent should be set forth. 

General Observations. Each specification should 
allege only the circumstances constituting one offense. 

» G. O. 32, Hdq'ra MU. Div. Atlantic, Dec. 11, 1878. 
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Facts of a perfectly distinct nature should not be in- 
cluded in the same specification. 

A specification must show that a person belongs to 
the army, or is amenable to military law; otherwise it 
would be defective. 

A specification must allege some ofiense, or it is 
invalid. 

Specifications under the charge of '^ desertion'' should, in 
addition to the allegations of desertion and apprehension or 
surrender, give also the date of enlistment of the accused. 

Who may prefer Charges. In our service any officer 
may prefer charges against another, no matter what the 
rank of the parties may be, or against a soldier, or person 
amenable to military law. When preferred they must be 
sent through the proper channels to the authority com* 
potent to convene the court. Where, for instance, a 
subaltern prefers charges against a soldier, he should 
send them through the captain of his company. When, 
acting as adjutant or officer of the day, he confines a 
soldier and prefers charges, he should send them direct 
to the commanding officer of the post. 

An officer against whom charges have been preferred^ 
is under no disability to prefer charges. 

A superior may order a junior to prefer charges, and, 
even though the latter knows them to be false, it would 
still be an act of insubordination for him to refuse to com- 
ply. In subscribing such charges, it would be proper for 
the subordinate to add that it was done "by order of" 
his superior officer, since this would be a fact, and such 
fact would belong to the history of the case.^ 

Junior preferring Charges. The following remarks 
upon juniors preferring charges against superiors are well 
worthy of notice : 

> Opinionfl J. A. G., p. 28i. 
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" Any officer may, undoubtedly, protect himself against 
a wrong by his superior officer, by an appeal to a common 
superior. He may even, in conscientious discharge of a 
public duty, bring to the knowledge of the appropriate 
authority, any serious violation of duty, on the part of 
his superior, not aflfeoting himself personally. In the 
latter case, however, as he voluntarily assumes the office 
of an accuser, he should be prepared to make good his 
accusation, or to meet the consequences. In either case 
he should be peculiarly guarded and circumspect in his 
language. He should studiously avoid all harshness of 
expression, everything which would indicate a desire to 
wound the feelings or injure the character of his superior. 
If he does this, however grave the charges may be, how- 
ever calculated they may be in themselves to wound the 
feelings or affect the character of the person against whom 
they are preferred, they cannot properly be considered as 
evidence of the design to be disrespectful towards him. 
If it were otherwise, the more serious the offenses charged, 
the greater the impunity with which they might be com- 
mitted. The only questions that can properly arise in 
such cases are : 1st. Would the facts charged, if true, 
constitute a military offense? 2d. Are they expressed 
in proper and becoming language ? 3d. Were they pre- 
ferred to the proper officer and through the proper 
channels." ^ 

Where a subordinate avails himself of this privilege 
of making complaints, or preferring charges, and, in so 
doing, uses contemptuous language against his superior, 
he may be tried and punished for it.^ 

A person may be tried for preferring false charges.^ 
Non-commissioned OfEicers and soldiers cannot pre- 

> G. 0. 16, A. G. O., March 27, 1851. ^ G. 0. 1, A. G. O., January 11, 1866. 
» G. O. 9, A. G. O., April 1, 1853. 
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fer charges. They may make complaints, or furnish 
facts, which shall be the ground for charges, but the 
charges themselves should be made and signed by a 
commissioned officer. 

Civiliaxifl, though not in the military service, can pre- 
fer charges. If such person submits formal charges they 
may be adopted, or new ones may be framed ; it is only 
necessary that they be subscribed by a commissioned 
oflScer, and the judge- advocate may always formally 
authenticate them by his signature.^ 

Courts-Martial may prefer charges against an officer 
or soldier for using any menacing words, signs, or gestures 
in its presence, or disturbing its proceedings by any riot 
or disorder. It might also prefer charges for an act com- 
mitted away from its presence, as, for example, against an 
officer, summoned as a witness, who should refuse to ap- 
pear. The general custom for courts-martial in such 
cases is to report the fact to the convening authority. 

Additional Charges may be preferred at any time 
against an officer or soldier under charges. If preferred 
before arraignment, they may be tried along with the 
original charges ; but, if after arraignment, they must be 
tried separately, or by a new court, as the oath of the 
members is ** to try and determine according to evidence 
the matter now before them." The same remarks apply 
to amendments to charges. 

What Charges may be Tried. While it is certainly 
most desirable and proper that charges, especially when 
of a grave character, should be forwarded in the first 
instance to the authority who has convened, or is to con- 
vene the court-martial ; yet, if charges are, by the officer 
preferring them, presented directly to the court, through 
the judge-advocate, and the court proceed to the trial of 

> opinions J. A. G., p. 
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the same, such action would not affect the validity of its 
findings and sentence thereon ; and, even if not indorsed 
at all, or in any manner formally referred to the court or 
judge-advocate for trial, it will be sufficient if the prisoner 
is actually brought before the court for trial, and the 
charges appear authenticated by the signature of some 
responsible officer.^ 

The order convening a court sometimes reads: ^^A 
general court-martial is hereby appointed for the trial of 
such persons as may be brought before it by authority 
from these headquarters '' ; when it so reads, only such 
charges as are referred to the court for trial by the con- 
vening authority can be tried by it. 

Charges of "Habitual Drunkenness" and "Utter 
Worthlessness," sustained by specifications of offenses 
which have already been punished by sentence of court- 
martial, are deemed unauthorized by law; but at the 
same time, it is necessary for the efficiency of the army 
that its ranks should be purged of men characterized by 
such charges. Gases of that kind may be tried under a 
charge of " Conduct to the prejudice of good order and 
military discipline," with separate specifications for each 
one of the acts of drunkenness which has not already been 
made the occasion of a trial by court-martial. It will rest 
with the court to judge from the evidence adduced whether 
dishonorable discharge would be the proper penalty for 
the misconduct alleged.^ 

When to be Preferred, Charges should not be pre- 
ferred unless there is strong reason to believe that an 
offense has been committed, and that it can be proved. 
Apropos to this the following General Order of May 7th, 
ISOl, from the Horse Guards, is quoted : " To prefer ao- 

1 OpmioDB J. A. G., pp. 82 and 129. 
• G. 0. 11, A. a. O., January 24, 1873 
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cusations which cannot be maintained, at the same time 
that the practice is highly inconvenient and injurious to 
the service^ reflects much disgrace upon those who bring 
them forward." ^ 

Commanding officers^ before forwarding charges, should 
examine each case carefully as to this point, and also to 
determine whether the case should not properly be brought 
before one of the minor courts. To facilitate such exami- 
nation, and as an aid to the judge-advocate who conducts 
the case, the names of all witnesses should be appended 
to the charges. 

Alteration of Charges. Charges after having been 
preferred may be altered by the convening authority by 
additions, or erasures, or he may draw up entirely new 
charges upon the facts stated. 

Much question has arisen as to the power of a court- 
martial to amend material averments as to charges, or to 
reject and throw out altogether a charge or specification. 
The Judge-Advocate General holds that a court has this 
power, and founds his opinion upon the belief that the 
welfare of the service requires that the discretion of a 
military court should, so far as is consistent with strict 
law and fixed usage, be placed beyond the control of ex- 
ecutive orders, and that its independence as ei judicial body 
should, thus far, certainly be recognized and acknowl- 
edged.^ In favor of this view he cites Kennedy,^ and De 
Hart.* It would certainly seem, however, as if there were 
some cases in which courts could not exercise this power. 
Such a case happened in 1877. Charges had been techni- 
cally corrected by the judge-advocate of the department 
before reference for trial. The judge- advocate of the 
court, in forwarding the proceedings, stated that he was 

» Simmons, p. 139 (2d Edition). * Bureau of Military Justice, Oct. 8, 1869. 
» Pages 75 and 76, note, and p. 61. ^ Page 101. 
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ordered by the court to disregard such correction, and 
arraign the prisoner on the charges as originally drawn. 
In this, says the reviewing authority, the court wholly 
transcended its power, and the judge-advocate of the 
court should have disregarded such irregular exercise 
of authority.^ 

Courts-martial should exercise great care in amending 
material averments. When, however, there has been an 
error in the name, rank, or regiment, etc., of the accused, 
or in the date or place, the judge-advocate should make 
the proper corrections before arraignment, or the court 
might order such to be made. 

The words and terms of the charge and specification 
cannot be changed after the arraignment of the prisoner.^ 

Delaying or Accumulating Charges. The practice of 
delaying charges, or allowing them to accumulate, is con- 
trary to the principles of justice. 

In Lieut. Gasaaway's case, Attorney-General Wirt, 
quoting from Tytler, says : " Every charge should be 
preferred at the time when the fact or facts on which it 
turns are recent ; or, if knowingly passed over (as was 
clearly the case here), ought not either in candor ox justice 
to be in future brought into question." ^ 

By General Orders in 1813, from the Horse Guards, 
his Majesty declared that an officer has failed in his most 
essential duty to the service, by delaying to bring forward 
charges, and that permitting charges to lie dormant justi- 
fies the impression that the prosecutor is not actuated by 
public motives alone in their institution.* 

> G. C. M. O. 18, Hdq'rs Dept. of the Missouri, March 24, 1877. 

« G. C. M. O. 21, A. G. O., Feb. 17, 1877. 

» L Opinions Att'y-Gen., Aug. 29, 1819. Tytler's Essay on Mil. Law, p. 165, 

^ Simmons, p. 187 (2d Edition). 



CHAPTER VII. 
CHALLENGES AND PLEAS. 

A Challenge, as understood in military law, is an 
exception to members of a court who are to pass judgment 
on a trial. 

The right of such challenge is recognized by the 88th 
Article of War, which says, " Members of a court-martial 
may be challenged by a prisoner, but only for cause stated 
to the court The court shall determine the relevancy 
and validity thereof, and shall not receive a challenge to 
more than one member at a time." 

Challenges at common law are divided into two gen- 
eral classes : peremptory, and those for came stated. Per- 
emptory challenges, $. ^., those which assign no cause, are 
forbidden by the 88th article. 

Challenges for Cause are to the array, or to the poll 

Challenges to the Array are objections to the whole 
court on account of its illegality. 

While the article says that the court " shall not receive 
a challenge to more than one member at a time,'' this does 
not preclude a challenge to the whole array ; for this is a 
challenge which goes to the very organization of the 
court, denying its legal existence as a court. Even if not 
made, where the ground of the challenge is true, the pro^ 
ceedings of such a court would be invalid. 

Such challenges would not, as a rule, be made if 
courts-martial examined, before commencing proceedings, 
the order convening the court and the charges. 
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Challenges to the array would be proper for the fol- 
lowing causes : 

1st. That the officer convening the court bad no au- 
thority to convene such a court. 

2d. That the order does not state, in a court composed 
of less than thirteen members, that " no other officers than 
those named can be assembled without manifest injury to 
the service." 

3d. That the officer convening the court for the trial 
of a commissioned officer, or of an enlisted man in certain 
cases,^ is the accuser or prosecutor. 

4th. That the court is illegally constituted from having 
an incompetent member or members on it : for example^ 
where a court for the trial of militia officers was composed 
in part of regular officers. 

If any of these challenges are valid the accused can- 
not be called upon to plead. 

Challenges to the Poll are usually divided into prwr 
ctpal and challenges to the favor. 

A Principal Challenge is one where the cause assigned 
carries with it prima facia evidence of suspicion. 

The following examples, taken from actual practice, 
would come under this head, and, when made, should be 
allowed by the court. 

1st. That a member of a court-martial preferred the 
charges and was a material witness. 

2d. That a member was an inferior officer to the ac- 
cused in the same regular regiment, in the line of promo- 
tion, and thus interested in his conviction. 

3d. That a member or members of the court were 
members of a court of inquiry detailed to investigate tiie 
same charges. 

4th. That in a new trial, upon the application of the 

1 See 78d Article of War. 
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accused, a member of the court appointed for the rehear- 
ing of the case sat as a member ou a former trial. 

While the fact, in each of these cases, would not in- 
validate the proceedings of a court, if no objection was 
made by the accused, yet, when objection was made on 
these grounds and overruled, it was held good ground for 
the disapproval of the proceedings and sentence/ 

Challenges to the Favor are those where an allega- 
tion of bias, prejudice, or malice is made. The dividing 
line between principal challenges and challenges to the 
favor is not very clearly marked, but this is of little im- 
portance in court-martial cases. 

The following causes are cited as coming under this 
head: 

1st. Previous expression of opinion. 

2d. That the member had expressed hostile feelings 
and was prejudiced against the accused. 

It sometimes happens that soldiers challenge their 
company commanders. This alone would not be suffi- 
cient cause for challenge, but, if on the ground of preju- 
dice, and the prejudice could be proved, it would follow 
the same rule as to any other prejudiced member. 

3d. That a member is a witness for the government. 

Whether the court will excuse a member on such a 
ehdlenge or not, must depend upon the circumstances of 
each case. Where a material witness, he should be 
excused. 

In each of these cases the challenge should be sub- 
stantiated by evidence, unless the ground of objection is 
admitted by the member. 

. The member challenged is allowed to make a state* 
ment to the court, and this, together with the cause of 
challenge, is matter of record. Courts-martial sometimes 

> Opinions J. A. G., p. 81. G. 0. 118, A. Q. O., March 24, 1864. 
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receive the statement of a challenged member without 
putting him on oath, and, if no objection is made by the 
accused, this is permissible ; but the accused has the right 
to examine the member as to his competency upon the 
voire dire. He may also call witnesses to prove his in- 
competency, which the judge-advocate has the right to 
re-establish by cross-examination or by new witnesses. 

At a general court-martial held at Fort Leavenworth 
in 1853, the accused challenged a member for "bias, pre- 
judice, and malice." The member then stated that " he 
had no prejudice or bias against the accused which could 
in the remotest degree interfere with his doing justice in 
the case, but, being challenged, he requested to be relieved 
from sitting on the court. " This the court refused and 
overruled the challenge. The accused then requested 
that the member might be " put on his voire dire, in order 
that he might examine him as to the extent of any preju- 
dice he might entertain ; " which application the court 
refused. The ground of the decision is not expressed ; 
whether it was that the court considered that the member 
ought not to be examined, and that the cause of challenge 
must be shown by other proof; or whether they thought 
the explanation already made by him suflScient. In com- 
menting upon the case the Secretary of War said : " It 
was never doubted that a juror may be examined as to 
his bias or prejudice, or his opinions on the matter for 
trial, except that it was at one time held that opinions 
formed and expressed, as they may be proved by extrin- 
sic evidence ought to be so proved. But that distinction 
is not now maintained in the courts of this country ; and 
an accused is now allowed in all cases, for the better se- 
curity of an impartial trial, to show the mind of the juror 
by examining him before the court ; and the only excep- 
tion is where the cause of challenge goes to the disgrace 
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or discredit of the juror. In regard to the sufficiency of 
the explanation made by the member, the court ought to 
have considered that it was not a denial, but in some de- 
gree an admission of bias and prejudice, qualified by the 
member's opinion that it could not influence his judgment 
in the trial. This, however, was the matter of which the 
court was to judge, after inquiring into the nature and 
grounds of his feelings towards the accused. And as to 
the proof in this regard the law allows the accused the 
testimony of the member in the mode he demanded. 
The refusal of the court to allow the benefit of the ne- 
cessary legal evidence to prove his cause of challenge 
would have set aside the trial, had the verdict been of 
conviction." ^ 

A question has arisen as to whether a challenged 
member should retire during the deliberation on the chal- 
lenge. Some difference of opinion has existed upon this 
point, but, while it will not invalidate the proceedings for 
him to remain, the better opinion is that he should retire, 
the better to allow full freedom of discussion.* 

Where an accused has more than one cause of chal- 
lenge to a particular member, he should state all at the 
time of making the challenge. 

Ezoiunng a Member. No exact rule can be laid down 
for determining when a court-martial should excuse a 
challenged member. It should not be too severe, and on 
the other hand it must avoid too great leniency. In the 

case of Captain L , a member was challenged on the 

ground that he was a material witness for the prosecution. 
No evidence was offered that he was such, yet, without 
inqairing of him whether he was at all biased from any 

» G. O. 21, A, G. 0., July 27, 1868. 

* He is required to retire until the decision la made, in the Articles re» 
cently proposed. 
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previous knowledge of the facts at issue, the court decided 
in favor of the challenge. The Secretary of War, referring 
to their action, said, " Courts should, of course, incline to 
liberality in accepting every reasonable cause of challenge ; 
but the admission of an objection without any reason shown 
beyond a mere supposition or prejudice of the prisoner, 
tends in effect to introduce into courts-martial the allow- 
ance of peremptory challenges — a practice wholly un- 
known to our military code." * 

Time for Challenging. The proper time for making 
challenges is after the reading of the order convening the 
court, at which time the judge-advocate should afford the 
opportunity. A challenge to the array should be the first 
made, but though properly made at this time, it would 
have to be entertained at any time, even after the sen- 
tence, as it calls in question the very legality of the court. 

If there are no challenges to the array ^ or such chal- 
lenges are overruled, then follow the challenges to the 
poll. Courts-martial are not as strict in reference to 
challenges as the civil courts; and where, during the 
course of a trial, reasons for challenge should become 
known to the accused, not known when the opportunity 
for challenge was offered, courts-martial would ordinarily 
allow the challenge to be made, and, if valid, excuse the 
member. 

General Observations. A member excused by rea- 
son of challenge in one case, is not excused from sitting 
in other cases. 

New members, or supernumerary members, are chal- 
lengeable whenever they take their seats. 

The record must always show that opportunity for 
challenge was offered. 

The judge-advocate is not challengeable. 

» G. C. M. 0. 66, A. G. 0., Sept. 21, 1866. 
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While the Article of War only authorizes the prisoner 
to challenge, hj custom of the service, the judge-advocate 
may exercise the right, but the cases are rare when the 
privilege is taken advantage of 

While less than five members cannot perform any ju- 
dicial function as a general court-martial, yet they may 
perfonn such acts as are preparatory and necessary to the 
organization of the court ; and, if five are present, and one 
of them is challenged, the right of the four remaining to 
determine upon the challenge would seem necessarily to 
result ; but where the court allows the challenge, being re- 
duced below the minimum, it cannot proceed with the trial/ 

When a member is challenged on the minor courts- 
martial, the two remaining members may determine as to 
the validity of the challenge. 

It is not deemed essential to the validity of a field 
officer's court that the accused should appear from the 
record to have had an opportunity of challenge. It is 
advisable, however, if any valid objection to being tried 
by the field officer, detailed as the court, is presented by 
the accused, that such objection should be set forth in the 
record as a fact for the information of the reviewing 
authority.' 

PLEAS. 

Every prisoner upon arraignment before a court-mar- 
tial is called upon to plead. 

A plea is the answer by matter of fact to the charges 
preferred.^ 

Pleas are of various kinds, and may be divided for 
discussion into the following general classes : 

1st. Pleas in bar of trial. 2d. Pleas in bar of judg- 
ment 3d. Pleas to the matter of the charge. 

> Opinions J. A. G., p. 21. « Opiniona J. A. G., p. 17«. 

• Bouvier'B Law Dictionary, VoL II., p. 840. 
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They are given in this order as this is the natural 
order of pleading, each subsequent plea being an admission 
that there is no foundation for the former. 

Fleas in Bar of Trial are divided into pleas to the j^r 
risdictiofiy and special pleas. 

Pleas to the Jurisdiction. A plea to the jurisdiction 
sets forth a reason why the court cannot legally proceed 
with the trial. 

The decisions of the Supreme Court, cited in Chapter 
III., upon the liability of members of courts-martial for 
excess of jurisdiction, should be carefully borne in mind, 
in deciding upon pleas to the jurisdiction. 

The accused may plead under this head : 

1st. Where arraigned before a minor court, that the 
offense is alone cognizable by a general court-martial.^ 

2d. While an officer or soldier, that the crime is one 
alone cognizable by a civil court of criminal jurisdiction. 

The case of Captain Howe illustrates this.^ 

While courts-martial in time of peace have no jurisdic- 
tion to try purely civil offenses, such as manslaughter, 
larceny, burglary, etc., yet, when these crimes are charged 
as " Larceny to the prejudice of good order and military 
discipline," or simply as " Larceny, etc.," and the specifi- 
cation shows an offense against good order and military 
discipline, they can be tried. 

3d. That the accused is not amenable to military law, 
He may deny that he is an officer or a soldier.' While 
certain prescribed formalities are necessary for enlistment, 
such as signing the enlistment papers, taking the oath, etc., 
yet, where a volunteer soldier, duly mustered into the 
service, received pay and performed the duties of a sol- 
dier, it was held that he should be treated as duly enlisted, 
though he may not have signed the enlistment articles : 

' Vide Chapter IV. as to jarisdiction of the minor courta. 
* Vide Chapter UL, p. 89. * Vide Chapter III. p. 43. 
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also, where a person had rendered service as an enlisted 
man, and as such been armed and clothed by the govern- 
ment, though he may not have been paid, he is estopped 
from denying the validity of his contract of enlistment 
upon the ground of any informality therein.^ Inasmuch 
as it is often difficult, especially in the field, to procure the 
best evidence of the contract of enlistment, the enlistment 
papers, it has been the practice to accept as sufficient 
presumptive proof thereof, such facts as show on the part 
of the accused an acquiescence in the status of a soldier, 
as the receipt of pay, the doing of military duty, etc.* 
Where, under this plea, the question hinges upon some 
fault in the enlistment papers, the judge-advocate should 
produce them, and may afterwards introduce other evi- 
dence. 

Under this third head a person may plead that he is 
not a retainer to the camp, etc., within the meaning of the 
63d article. 

" Pleas to jurisdiction " and " challenges to the array '' 
are sometimes used interchangeably, and what would con- 
stitute a good challenge to the array is reserved as a plea 
to jurisdiction. The following appears to be the chief dif- 
ference. A " challenge to the array " denies the legality 
of the court, not only to try the particular case in ques- 
tion, but all cases of a similar kind, and sometimes all 
cases of whatever nature. A " plea to jurisdiction," while 
acknowledging that the court is lawfully organized, denies 
its right to try this particular case. 

Special Fleas in bar of trial set forth a reason why 
the accused should not be called on to answer to the 
charge. 

The following pleas come under this head : — 

(First.) Former Acquittal or Oonviotion. The articles 

' Opinions J. A, Q., p. 156. • Opinion J. A. Q., p. 167. 

7 
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of war direct,^ that no person shall be tried a second time 
for the same offense, but a question arises as to what con- 
stitutes such trial; as will make this plea valid. 

We will first discuss the cases which would not render 
this a valid plea. They are : — 

(a) Where a court of inquirj' had examined the 
charges and expressed an opinion. 

(b) Where the accused was tried by an illegally con- 
stituted court, or one which had no jurisdiction of his 
offense. 

For example, where a person was tried by a court con- 
vened by an officer having no authority to convene such 
court ; or, where a person was tried by a minor court for 
an offense of which a general court alone had juris- 
diction. 

(c) Where proceedings were commenced against an ac- 
cused; but abandoned without formal acquittal or convic- 
tion : or^ where the trial had proceeded to a certain stage, 
and a nolle prosequi was entered. 

(d) Where the accused was arraigned upon one set 
of charges, and these charges were withdrawn, and others, 
somewhat different, were substituted, and the accused was 
then rearraigned upon the second set. 

(e) Where a court-martial was finally dissolved by the 
reviewing officer because unable to agree upon a finding. 

The case is regarded as analogous to that of a jury 
dissolved on account of hopeless disagreement.^ 

(/) Where the court was reduced below the minimum 
by the death, resignation, etc., of one of the officers, and 
the accused brought before a new court. 

(y) Where the accused pleaded a former acquittal or 
conviction, and it was not for the same identical offense. 

Captain Howe, having been acquitted by the civil 

» Art 102. • U. S. vfl. Perez. 9 Wheaton, 579. 
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courts, was rearraigned before the court-martial, which 
had suspended its proceedings, for the military part of his 
offense. He pleaded this acquittal by the civil courts, 
but it was held invalid, and he was tried, found guilty, 
and punished.**^ 

The United States courts have decided that under the 
constitutional provision which declares that ^^no person 
shall be subject for the same offense to be twice put in 
jeopardy of life or limb," the jeopardy spoken of *^ can be 
interpreted to mean nothing short of the acquittal or con- 
viction of the prisoner, and the judgment of the court 
thereon."* 

Applying this to courts-martial it may be said, that 
where a competent court-martial has formally come to a 
finding and sentence, and the proceedings are forwarded 
to the reviewing authority, this constitutes such a trial as 
was contemplated in Art. 102, and will be a valid plea of 
autrefois acquit or convict. That the reviewing authority 
deems the seiitence inadequate, or disapproves the pro- 
ceedings for any cause, except want of jurisdiction, will 
not render the trial a nullity. 

The plea of autrefois acquit^ or convictj is the privilege 
of the accused which he may waive. If he does not 
choose to use it, courts will not take notice of it so as to 
bar a trial. 

It would be a good plea of former acquittal where a 
person tried for an offense, which included another, and 
acquitted, was arraigned for the lesser offense. Example. 
Having been found not guilty of " desertion," and after- 
wards arraigned for " absence without leave." * 

» Vide Chapter III. p. 89. ' G. O. 25. A. G. O. May 22, 1840. 

» U. S. M. Haskill, 4 Wash. CO. R. 409. U. S. M. Shoemaker, 2 McLean, 
114. U. S. va, Perez, 9 Wheaton, 679. OpiniouB J. A. G., p. 87, et seq, 1, 
Opinion Attorney-General, Aug. 29, 1819. 

* Opinions J. A. G., p. 282. 
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(Second,) Pardon. This constitutes a good plea ia bar 
of trial. In the case of a general pardon the court would 
have to take notice of it without its being formally plead ; 
but a special pardon should be brought to its notice in the 
pleading. 

In the case of a deserter returned to duty, by the 

.uthority competent to order hU trial,- thi. .Wu a 

good ground for plea of pardon. Where such return to 

. duty was not by this authority, this would not constitute 

a valid plea.* 

A release from arrest cannot be regarded as a pardon. 
In 1819 Lieut. Gassaway plead a former arrest on the 
same charges and a discharge without trial, but the At- 
torney-General held that this was not a valid plea.» 

A pardon to an officer by a post commander, for 
offenses which he has no power to pardon, is not a good 
plea.* 

The Supreme Court has decided that the power to 
pardon may be exercised at any time after the commis- 
sion of the offense, even while legal proceedings are pend- 
ing.** A court-martial would be forced, therefore, to ac- 
cept such plea, if valid, at any time during the trial. 

(Third.) Statute of Iiimitations. No person shall be 
liable to be tried and punished by a general court-martial 
for any offense which appears to have been committed 
more than two years before the issuing of the order for 
such trial, unless, by reason of having absented himself, 
or some other manifest impediment, he shall not have 
been amenable to justice within that period.^ 

It is difficult, sometimes, to determine when a party is 

* Under par. 159, Regulations. • Opinions J. A. G., p. 139. 

■ I. Opinions Attorney-General, Ang. 29, 1819. 
*G. C. M. 0. 13, A. G. O., Aug. 3, 1871. 

■ Ex parte Garland, 4 Wallace, 334 et seq. * Art. 108. 
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SO amenable, after the expiration of two years.^ Captain 
Howe,^ among other pleas, plead the " statute of limitations." 
" The record of his case showed that the general court- 
martial to try the charges was ordered on the 10th of 
April, 1840, within seven months after the offense had 
been committed ; that when arraigned before the court the 
accused pleaded the pending proceedings against him, in 
the indictment in the civil tribunal ; and that, therefore, 
he himself showed to the court-martial the impediment to 
the progress of that court. The record also exhibits the 
suspension of the proceedings in the military court, be- 
cause of that impediment, and that the impediment was 
removed on the 20th of October, 1841 ; and that, by gen- 
eral orders of March 2d,'1842, the trial, of Captain Howe 
was ordered to be proceeded in by the re-assembling of 
the court-martial on the 10th of May next, which was 
done accordingly. Thus the record shows that the prose- 
cution was ordered in four months and four days after the 
offense was committed, and that it was actually proceeded 
in within less than six months after the impediment was 
removed, making less than eleven months of delay to pro- 
secute the offense, when the time of the existing impedi- 
ment, and cause of suspension of the proceedings institu- 
ted in the court-martial, is deducted from the time inter- 
vening between the commission of the offense on the 6th of 
of December, 1839, to the continuation of the proceedings 
of the court-martial assembled on May 10, 1842, according 
to the order of March 2, 1842."' The court-martial de- 
cided that this plea was not valid, and its opinion was 
approved by the Attorney-General.^ 

Though an accused might be willing to waive the 
privilege conceded in Art. 103, the court could not try 

» Bee discussion in Chapter III., p. 40. et seq. * Vide Chapter IIL 

» VI. Opinions Attorney-General, p. 513. * Ibid. 
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the case. The article is a restriction upon the court, as 
well as a benefit to the accused/ 

(Fourth.) Total or Partial "want of Specification. 
This would be a valid plea in bar, where the specification 
is vague as to time, place, or circumstances. 

In the case of Lieut. F — , of the Militia, the accused 
declined to plead to the specification to the first charge, 
and to the first charge, on the ground that the specification 
was defective, in not alleging the commission of anytpar- 
ticular act but merely repeated the words of the charge, 
stating a conclusion rather than a fact. The court over- 
ruled the objection, but the reviewing authority decided 
that it was well taken.*-* 

(Fifth.) Pleas in Abatement. A plea in abatement 
is a temporary plea in bar. In practice, it has merely 
the effect, if granted, of delaying the trial. It might be 
resorted to in the following cases : — 

(a) Where the accused had not been furnished with a 
copy of the charges preferred against him. 

(b) Where the copy furnished is materially dijQTerent 
from the one upon which he is arraigned. 

(c) Where there is a misnomer or false addition. In 
such case, the accused is bound to state his proper name, 
and point out the correct changes, otherwise he may be 
tried on the charges as they stand. 

If the accused makes no objection to the name or 
designation under which he is charged, he may be tried 
and punished, even though they be erroneous.^ 

In the first two cases the court should grant suflSciant 
delay to enable the accused properly to defend himself. 

Pleas in bar of Judgment. These are pleas in way of 

» I. Opinions Attorney General July 25, 1820. VI. Ibid. Dec. 80, 1853. 

• G. C. M. O. 26, Army of the Potomac. July 26, 1864. 

• IIL Opinions Attorney-General, June 24, 1840. 
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justification or excuse, and may present good cause why 
the accused should not be called upon to answer. 

The following cases would come under this head : — 

First. Where the accused at the time of commission 
cf the crime was non compos mentis. 

This is a generic term, and includes all the species of 
madness, whether it arise from 1, idiocy ; 2, lunacy ; 3, 
drunkenness ; or 4, sickness.^ 

Idiots are persons born without understanding. In 
law they are held incapable of committing crimes. 

Iiunatics, Lunacy is the state of one who has had 
understanding, but by disease, grief, or other accident has 
lost the use of reason.* 

For crimes committed during actual lunacy a person is 
not responsible. Lunacy, however, is a thing of degrees, 
of great varieties, and it is exceeding difficult in many 
cases to obtain positive proof of its presence. 

Sir Mathew Hale says : ^ "It is very difficult to de- 
fine the indivisible line that divides perfect and partial 
insanity, but it must rest in circumstances duly to be 
weighed and considered both by the judge and jury, lest 
on one side there be a kind of inhumanity towards the 
defects of human nature, or on the other side too great 
indulgence given to great crimes." The oniLS prohandi 
rests upon the party making this plea. 

Ijucid Intervals. Lunatics frequently have lucid in- 
tervcds, when there is a return, more or less complete, to 
a sane state. For a crime committed during such time, 
when the party is sufficiently sane to know right from 
wrong, he is responsible. It is the duty of a party who 
contends for a lucid interval to prove it ; for a person 

* Bouvier's I^aw Dictionary, p. 234. 
« Blackatone Com., § 304. 
» L Hale's P. C, p. 80. 
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once insane is presamed so, until it is shown that he haa 
had a lucid interval or has recovered.^ 

Intozication. It is a rule of the common law that 
intoxication cannot be set up as an excuse for a criminal 
offense. In some cases it has been held that it aggravates 
rather than mitigates. But that this is true in all cases, 
is opposed to our sense of reason, and does not accord, it 
is believed, with the practice of courts-martial in this 
country. If an officer, for example, should drink, with- 
out any intention of becoming intoxicated, and, while 
under this influence, should refuse to obey a lawful com- 
mand of his superior officer, while this would not excuse 
him, it would in many cases mitigate. 

Wharton says, although now drunkenness cannot be 
said to aggravate a crime in a judicial sense, yet it is well 
settled that it forms no defense to the fact of guilt.^ 

Upon this point there has been much discussion, and 
it would be impossible in a work of this kind to present 
the different views that have been maintained. One 
thing seems settled, that evidence of intoxication may be 
given in the prisoner's behalf, but why should such evi- 
dence be allowed if it is to have no effect ? The effect 
must depend upon the circumstances of each case, and 
courts-martial must judge for themselves what value to 
give to it. When the question of premeditation or intent 
forms part of the charge, evidence of intoxication would 
be of value in determining the degree. 

Continental jurists divide drunkenness into three 
kinds, 1st, Intentional; 2d, Culpable; and 3d, Inculpa- 
ble. In the first case, it is no excuse ; in the second, it 
reduces the degree of criminality and mitigates the pun- 
ishment ; in the third, the liability to punishment ceases. 

* Bouvier's Law Dictionary p. 89, and cases there cited. 

« Wharton's Am. Crim. Law, § 39. » Greenleaf on Evi, Note I, § 374. 



8 



CHALLENGES AND FLEAS. 105 

SickneM. A person from sickness may be non conh 
poSj so as to excuse him for the commission of a crime. 

In 1851, Captain K was charged with "mutinous 
conduct," " breach of arrest," etc. He pleaded guUty, but 
averred that he was in a state of temporary derangement 
produced by opium, administered to him by the physician 
of the post. The court found him " guilty " and sentenced 
him " to be cashiered ;" but the President arrived at the 
conclusion, from the evidence, that he was laboring under 
temporary insanity, and refused to approve the sentence.* 

Second. Where there is understanding and sufficient 
will, but not exerted at the time of the act. Example, 
An accidental injury while doing a lawful act. 

The act itself must be lawful and the injury resulting 
arise from ignorance, misfortune, or chance. If the act 
itself is unlawful, and a consequence ensue which the 
party did not foresee or intend, as the death of a man or 
the like, his want of foresight is no excuse. A difference 
here is also made between an act which is merely a malum 
prohibitum, and one in its original nature wrong and mis- 
chievous.* 

Ignorance of Imw. Ignorance as to law is no excuse 
for a criminal offense. 

Military men are presumed to be conversant with 
military law, general regulations, general and special 
orders which it is their duty to know, and ignorance 
will be no excuse for their non-observance. 

Mistake as to Tmw would often be a good plea in bar 
of judgment In the case of Jenkins vs. Waldron^ the 
court said, — ^' It would, in our opinion, be opposed to all 
the principles of law, justice, and sound policy to hold 
that officers, called upon to exercise their deliberate judg- 

> e. O. 28, A. 0. 0., June 9, 1851. • Blaolw. Com. § 27 and note 8. 

• 11 Johns. (N. T.) 121. 
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ments, are answerable for a mistake in law, either civilly 
or criminally, when their motives are pure and untainted 
with fraud or malice." ^ 

Third. Where there is compulsion or evident neces- 
sity. Compulsion may be lawful or unlawful. When a 
person is compelled by lawful authority to do that which 
he ought to do the compulsion does not affect the validity 
of the act. Thus, in the case of an officer or soldier obey- 
ing the lawful command of his superior officer, he would 
be excused for any harm that might result. But the ques- 
tion as to lawful or unlawful compulsion in case of an order 
issued, brings up the extremely delicate question of the 
right to disobey the order of a superior officer. 

The Articles of War * declare that any officer or soldier* 
who disobeys any lawful command of his superior officer 
shall suffer death, or such other punishment as a court- 
martial may direct. 

The introduction of the word "lawful" shows that 
there may be some commands, issued by lawful authority, 
which an officer or soldier is not required to obey. In 
civil life it is a settled rule that a person committing an 
illegal act cannot justify his conduct upon the ground of 
a command from another. Is the same thing true in the 
army? 

In the case of McCaU vs. McDowell the judge said, — 
" The circumstances of the two cases (in civil life and in 
the army) are entirely different. In the former case the 
party giving the command and the one obeying it are 
equal in the eye of the law. The latter does not act 
upon compulsion; he is a free agent, and at liberty to 
exercise his judgment in the premises. Personal respon- 

^ See also WHkes v«. Dinsman, 7 Howard, 181. * Art. 21. 

* The term " camp foUower " is here introduced in the Articles recently 
proposed. 



CHALLENGES AND PLEAS. 107 

sibility should be commensurate with freedom of action to 
do or to refrain from doing. For acts done under what is 
deemed compulsion or duress, the law holds no one liable. 
In contemplation of law the wife is under the power and 
authority of the husband. Therefore for even criminal 
acts, when done in the presence of the latter, she is not 
held responsible. The law presumes she acted under 
coercion of her husband, and excuses her. If the law 
excuses the wife on the presumption of coercion, for 
what reason should it refuse a like protection to the 
subordinate and soldier when acting in obedience to 
the command of his lawful superior ? The latter may be 
jaid to act, particularly in time of war, under actual coer- 
cion. As a matter of abstract law it may be admitted 
that ultimately the law will justify a refusal to obey an 
illegal order. But this involves litigation and controversy, 
alike injurious to the best interests of the inferior and the 
efficiency of the service. The certain vexation and annoy- 
ance, together with the risk of professional disgrace and 
punishment which usually attends the disobedience of 
orders by an inferior, may safely be deemed sufficient to 
constrain his judgment and actions, and to excuse him for 
yielding obedience to those upon whom the law has de- 
volved both the duty and responsibility of controlling his 
conduct in the premises. True, cases can be imagined, 
where the order is so palpably atrocious, as well as illegal, 
that one must instinctively feel that it ought not to be 
obeyed by whomsoever given. But there is no rule with- 
out its exception. This one is practical and just, and the 
possibility of extreme cases ought not to prevent its 
recognition and application by the courts. 

" Between an order plainly legal and palpably other- 
wise — particularly in time of war — ^there is a wide middle 
ground, where the ultimate legality and propriety of 
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orders depends, or may depend, upon circumstances and 
conditions of which it cannot be expected that the inferior 
is informed or advised. In such cases, justice to the sub- 
ordinate demands, and the necessities and efficiency of the 
public service require, that the order of the superio-. should 
protect the inferior; leaving the responsibility to rest 
where it properly belongs." 

The judge further said, — " Except in a plain case of 
excess of authority, where at first blush it is apparent 
and palpable to the commonest understanding that the 
order is illegal, 1 cannot but think the law should excuse 
the military subordinate when acting in obedience to the 
order of his superior."^ 

In General Orders of 1852,^* it is said, — ^^It is possible 
a commanding officer may transcend his authority ; but in 
all cases the inferior should act upon the reasonable pre- 
sumption [of law] that his superior was authorized to 
issue an order which he might be authorized to issu9. 
If the subordinate act otherwise, he does so at his peril, 
and subjects himself to the risk of being punished for 
disobedience. This rule applies equally whether the 
legality of the order depends upon a question of fact or 
a question of law." 

Compulsion from Fear. Another species of com- 
pulsion arises when a person is by physical force, or by 
threats which induce a fear of death, compelled to do an 
act contrary to his will. This might be pleaded in cases 
of mutiny or rebellion. The only force that will excuse 
is a force upon the person, and present fear of death ; and 
this force and fear must continue all the time the party 
remains with the rebels.^ 

(Fourth.) Necessity. The plea of necessity is often a 

> See also Martin v«. Mott, 12 Wlieaton, 19. * G. O. 84, A. G. O. 

s 4 Blacks. Com., p. 80, note 18. 
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good plea in bar of judgment. In case of a mutiny, or 
in quelling a riot, it may be necessary to wound or even 
kill persons to accomplish the purpose, or in making an 
arrest, or preventing an escape, an officer or soldier, may 
have to make use of extreme measures. If brought to 
trial for such action the plea of necessity will be proper 
as before stated. 

Where an officer or soldier, acting under lawful orders, 
has certain discretionary powers given him, or where by 
statute a discretion is conferred upon him, he is to judge 
of the measures to be used, and he never should be made 
answerable for any injury when acting within the scope 
of his authority, and not influenced by malice, corruption, 
or cruelty.^ His position, in such case, in many respects 
becomes ^2/a^' judicial, and is not ministerial, as in several 
other cases of liability by mere ministerial officers.' In 
Martin vs. Motty the Supreme Court laid down that when- 
ever a statute gives discretionary power to any person, to, 
be exercised by him upon his own opinion of certain facts, 
it is a sound rule of construction that the Statutes consti- 
tute him the sole and exclusive judge of the existence of 
these facts." 

(Fifth.) Former Fimishment. A plea of former 
punishment, if proved, would appropriately be a bar in 
judgment. What will constitute such punishment as 
will make this an appropriate plea, must depend upon 
the circumstances of each particular case. 

When a punishment has been illegally inflicted with- 
out trial, it cannot be set up in bar of trial,^ although it 
may be a good plea in bar of judgment. 

These causes, which constitute good pleas in bar of 

1 Wilkes ««. Dinsman, 7 Howard, 131. 
. * 11 Johns. 106. EendaU m. U. S. 12 Peters, 511. Decatar m. Paulding, 
14 Peters, 616. 

* id Wheaton, 81. « 0. O. 27, Army of the Potomac, Oct. 16, 1861. 
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judgment, are generally not pleaded, as such, before 
courts-martial, but embodied in the defense. 

Fleas to Matter of the Charge, Where the accused 
has none of the before mentioned pleas to make, he should 
then plead to the matter of the charge '^guilty," or "not 
guilty." 

Guilty. He may plead " guilty " to certain portions 
of the charge, but "not guilty" to others; or "guilty 
excepting certain words." 

The following General Order, publishing the remarks 
of Gen. Hancock upon the trial of an officer, may be 
profitably read in this connection. 

" In the second specification the accused was charged 
with being, while on an important duty, ^ grossly intoxi- 
cated ' and ' totally incapable to perform the duty assigned 
Mm.' He pleaded guilty to this specification with the 
exception of the words ' grossly ' and * totally,' and was 
convicted on his plea, no evidence being introduced to 
establish the allegations as laid. In my opinion this was a 
great mistake, shutting off, as it did, all proof of the degree 
of the offense with which the accused stood charged. 
If this was to be resorted to as a precedent, similar pleas 
might frequently be resorted to for the very purpose 
of withholding the facts in cases of flagrant violation 
of military law, and thereby increasing the chances of 
a favorable recommendation or action on review."^ 

A court might properly refuse to admit a plea of guilty 
to a specification to which the accused added the words 
" but alleging no criminality thereto." It is a plea of a can^ 
elusion which it is for the court, if the facts warrant it, to ar- 
rive at upon the evidence.'* Such a plea, however, has been 
allowed and not objected to by the War Department.^ 
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» G. C. M. O. 69, A. G. O., 1877. • OpinlonB J. A. G., p. 281. 

• G. C. M. O. 75, A. G. 0. 1875. 
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It often happens that the accused pleads '^guilty," 
and then makes a statement not in accord with his plea. 
Jn the case of desertion, for example, a soldier often 
pleads *^ guilty," and then states that he intended to return ; 
now intent to remain away is the gist of desertion, so that^ 
the plea and the statement do not correspond. The court 
should in these cases regard the statements as neutralizing 
each other, and should have the accused instructed as to 
his legal rights, and advised to change his plea with a 
view to the hearing of testimony/ 

Standing Mute. When a prisoner, arraigned before a 
general court-martial, from obstinacy and deliberate de- 
sign stands mute, or answers foreign to the purpose, the 
court may proceed to trial and judgment as if the prisoner 
had pleaded not guilty. 

A prisoner may, however, stand mute from other 
causes : — 

1st, He may be mute by the visitation of God. 

2d, He may not have sufficient intellect, or may not 
sufficiently understand the course of proceedings to enable 
him to make a proper plea. 

The article in these cases evidently contemplates a 
different course ; and the practice is for the court to sus- 
pend its proceedings until the prisoner is able to plead, 
or is of sufficient intellect, or is able to understand the 
proceedings, evidence, etc., so as properly to defend him- 
self. 

Controlling Fleas. It is not competent for a com- 
manding general, by a general order, to control parties in 
their pleas when arraigned before a general court-martiaL 
If they insist upon pleading " guilty " they cannot be pre- 

« G. C. M. O. 2, A. G. 0. 1872. G. C. M. O. 63, A. G. O. 1874. G. C. M. O. 
205, A. G. 0. 1876. 
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vented from so doing. He may however require the judge- 
advocate of general courts to introduce all the testimony 
in their power whether the party plead " guilty " or ^* not 
gmlty." ' 

^ Opinion of the J. A. Q,, publiahed in Gen. Oidezs of the Armj of the 
Potomao. 



CHAPTER Vm. 
OATHS. 

Definition. Tho definition of an oath has differed 
with diflferent writers. As defined by Tyler/ " an oath 
is an outward pledge given by a juror (or person taking it) 
that his attestation or promise is made under an immediate 
sense of his responsibility to God." Greenleaf says, that 
a security to this extent, for the truth of testimony, is all 
that the law seems to have deemed necessary ; and with 
less security than this, it is believed that the purposes of 
justice cannot be accomplished.' 

The various oaths which have to be used in military 
jurisprudence will now be discussed. 

Oath of Members. The members of a court-martial, 
whether general, regimental, or garrison, are required, be- 
fore they proceed to the trial of any case, to take the fol- 
lowing oath : 8 

" You J A. B.y do swear that you tvill well and truly try 
and determine J according to evidence^ the matter now before 
you, between the United States of America and the prisoner 
to be tried, and that you mil duly administer Justice, without 
partiality, favor ^ or affection, according to the provisions of 
the rules and articles for the government of the armies of the 
United States ; and if any doubt should arise, not explained 
hy said articles, then a^icording to your conscience, the best 
of your understanding y and the custom of war in like cases ; 

* Tyler on Oaths, p. 15. 

* Greenleaf on Evidence, Vol. 1, par. 828. * Art 84. 
8 
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and you do further swear that you tmtt not divulge the sen- 
tence of the court until it shall be published by the proper 
authority ; neither will you disclose or discover the vote or 
opinion of any particular member of the court-martial^ un- 
less required to give evidence thereof as a mtness, by a court 
of justice in a due cour&e of law. S(o help you God" 

This oath defines the duty of members of courts-mar- 
tial. It has been changed only in form since adopted into 
oar articles, and^ in substance, has remained the same for 
the last two hundred years/ As will be seen, on exami- 
nation, it contains several distinct asseverations. Each 
member of the court promises : — 

1st. " To well and truly try and determine according 
to evidence.'' 

" Courts-martial are governed by the common law rules 
of evidence in criminal cases, except where Congress has 
enacted otherwise, so that the evidence upon which they 
decide must be legal evidence. 

" It sometimes happens that there is a difficulty in 
properly proving a material point in issue, and that a de- 
parture from the rule might seem to be desirable," but this 
is not permissible. " Though we may not discover its real 
use, yet we may not dispense with what the law requires." * 

An erroneous view has sometimes been held by mem- 
bers of courts-martial, that where a competent witness 
has testified to a fact, and his testimony has not been con- 
tradicted by other evidence, they are bound by this part 
of their oath to find guilty. Wharton says, " such evi- 
dence as is permitted to be detailed to a judge or jury is 
said to be competent ; its effect upon the mind of the 
triers depends upon its credibility." A verdict of 

A Caode'B Military and Martial Law, p. 112. 

' Porter ««. Haskell, 11 Maine Reports 177. Cited from a pampMet on 
" Evidence " by Major Gardner, J. A. Corps, p. 80-81. 
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"guilty" should, therefore, only be givfen when the 
members are satisfied of the guilt of the party.^ 

2d. To try the matter now before it. 

As before stated, no alteration of the charges can be 
made, nor new charges be tried under this oath after ar- 
raignment.2 

3d. To administer justice according to the rules and 
articles of war etc., and, if any doubt arises not explained 
by those articles, then according to their conscience, the 
best of their understanding, and the custom of war in like 
cases. 

4th. Not to disclose or discover the vote or opinion of 
any particular member of the court unless required to give 
evidence thereof, as a witness, by a court of justice, in 
due course of law. 

In the year 1748 the last two clauses were added to 
the oath of members of courts-martial in the British ser- 
vice, and gave rise to much subsequen,t controversy ; the 
latter part of their oath reading, " he would not upon any 
account at any time whatever, disclose the vote of any 
member unless thereto required by Parliament." This 
oath being brought to the notice of the Commons in the 
year 1750, the Secretary of War assigned the following 
reasons for it : 1st. " Though it would be impossible to 
have the members of the court-martial independent of the 
commander-in-chief, yet as the best method of preventing 
his influence being U8ed, this oath was adopted ; " and 2d. 
" That from the personal intimacy between the accused and 
the members, great bitterness of feeling might arise if such 
a disclosure were made as would make the votes of the 
judges notorious." 

"These reasons were then accepted and ever since 

' Ab to what constitutes satisfactory evidence, see Chap. XXV., p. 846. 
• G. C. M. 0., 39, A. O. O. June 10, 1867. 
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have been considered sufficient, for the oath stands in tiie 
mutiny act of 1868, with the qualification that disclosure 
may be made if the member be required to give evidence 
thereof by a court of justice, or a court-martial, in due 
course of law." ^ 

Our oath does not contain the words " or a court^nar- 
tial," nevertheless, a court-martial is considered a court of 
justice within the meaning of the oath. 

In 1868 Lieut. P — was tried for violating his oath 
as a member of a court-martial, *^ by disclosing the vote 
of one or more members of the said general court-martial," 
and, " by disclosing a part and portion of the proceedings 
of the said general court-martial during secret session." 
In commenting on the case the convening officer said, — 
" The officer ordering the case for trial presumed that the 
accused had divulged the vote and opinion of one or more 
members of the court, given in a case then on trial, or 
which had been completed. Disclosing the vote and 
opinion of ^ member given in closed court, is evidentlj'' 
one of the irregularities contemplated in the 99th (present 
62d) article of war ; but the gist of each of the specifica- 
tions on which the accused was arraigned and tried, is the 
violation of a duly administered oath. From the evidence 
contained in the record, it appears that the accused di- 
vulged the vote and opinion of one or more of the mem- 
bers, given while the court was considering, with closed 
doors, a subject in no way connected with the case then 
properly before it for trial. The oath, administered in 
compliance with the 69th (present 84th) article, is bind- 
ing only in matters pertaining to the case which is actually 
being tried. This is- evident from the language of the 
oath itself."' 

* Clode's Forcee of the Crown, p. 168. 

« G. C. M. 0. 118, Hd.'qr'B. Dept. of Missouri, June 6, 1868. 
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How Administered. The oath is administered to the 
court by the judge-advocate after the challenges have been 
fully decided upon ; or, if the accused does not desire to 
challenge, immediately after his statement to that effect 
The early custom was for each member to hold up his 
right hand and repeat the oath after the judge-advocate. ^ 
The present custom is for the members, standing, to raise 
their right hands, while the judge-advocate, standing, says, 
" You (calling the name of each member of the court) do 
swear," etc. 

Immediately after the court is sworn, the President 
of the court administers the following oath to the judge- 
advocate, 

" You A. JB, do swear that you mil not disclose or dis- 
cover the vote or opinion of any particular member of the 
court-martial^ unless required to give evidence thereof as a 
witness^ by a court of justice^ in due course of law ; nor 
divulge the sentence of the court to any but the proper 
authority y until it shall be duly disclosed by the same. JSo 
help you God^ 

The members and the judge-advocate may be affirmed 
if they object to tjiking the oath. The judicial form of 
affirmation is as follows : 

"low A. B, do solemnly y sincerely^ and truly declare 
and affirm^ etc'' ^ 

The articles of war are mandatory as to who shall ad- 
minister the oaths before a court-martial, and the order in 
which they shall be administered. On a naval court-mar- 
tial, however, where the order of swearing the members 
and judge-advocate was reversed, the Attorney- General 
held that it was not a fatal defect.^ 

Oaths for Minor Courts. Our articles of war did 

> Macomb's Martial Law, p. 76. ' See Chap. XXV, p. 827. 

» XIII OpiDions Att'j Genl, Jan. 20, 1871. 
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not prescribe the taking of any oath by the minor courts 
until 1806, nor the English articles until 1805.^ 

As the junior member ordinarily has performed the 
duties of judge-advocate on these courts, some question 
has arisen as to the proper manner of administering the 
oaths. The following is the proper mode prescribed in 
1871:'^ 

The junior member of the court being its recorder, ad- 
ministers to the other two members the oath prescribed 
in the article for members, after which the presiding offi- 
cer administers to the recorder the following oath, which 
combines with the oath of a member the additional obli- 
gation required of a judge-advocate, or person officiating 
as such : 

" You^ A. B.y do swear that t/ou will well and truly try 
and determine according to evidence^ the matter now before 
you^ between the United States of America and the prisoner 
to be tried, and that you will duly administer justice^ accord- 
xng to the provisions of * an Act establishing rules and articles 
for the government of the armies of the United States' with- 
out partiality, favor or affection, and, if any doubt should 
arise^ not explained by said articles, according to your covr 
science, the best of your understanding, and the custom of 
war in like cases ; and you do further swear that you wUl 
not divulge the sentence of the court to any but the proper 
authority, until it shall be duly disclosed by the same ; neither 
will you disclose or discover the vote or opinion of any par^ 
ticular member of the court-martial, unless required to give 
evidence thereof, as a witness, by a court of justice, in a due 
course of law. So help you God.'* 

These oaths having been duly taken, the fact will be 
sufficiently stated as follows : — 

^ Clode's Military and Martial Law, p. 126. 
• G. O. 49, A. G. O., May 18. 1871. 
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"The court, including the recorder, was then duly 
sworn according to law in the presence of the prisoner." 

A Field Offioer, sitting as a field officer s court, is not 
required to take an oath. The law imposes this duty 
upon him as an officer of the army, and he discharges it 
under the sanction of his military oath.^ 

Whenever the same court-martial tries more prisoners 
than one, and they are arraigned on separate and distinct 
charges, the court is to be sworn at the commencement of 
each trial.^ It is not considered a compliance with this regu- 
lation to call several prisoners into court at the same time^ 
and swear the members of the court once before them all.'* 

Witnesses, Art. 92 prescribes that all persons who 
give evidence before a court-martial shall be examined on 
oath or affirmation in the following form : 

" You swear (or affirm) that the evidence you shall give 
in the case now in hearing shall he the truths the whole truths 
and nothing but the truth. So help you GodP 

The law does not prescribe who shall administer the 
oath to witnesses, but the custom is for the judge-advo- 
oate to administer it in general coiurts, and in the minor 
courts the junior member, in the absence of a judge-advo- 
cate. In a field officer's court, the officer himself is au- 
thorized t^ administer it. 

The general custom is for the witness to be sworn by 
holding up his bare right hand, while the judge-advocate 
repeats the oath« ' 

Voir J Dire. It sometimes becomes necessary to ex- 
amine a member touching his competency to serve on a 
court-martial, or a witness as to his competency to give 
evidence. This is called an examination on the voire dire^ 
and the oath to be administered is as follows : 

> Opinions J. A. G„ p. 175. ' Regolations, par. 893. 

» G. O. eO. A. a. O. April 16, 1878. 
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You do swear that you wiU true answer make to such 
questions as may he put to you^ touching your competency io 
serve as a witness (or a member) in this case : So help you 
God. 

In 1867, a court refused to allow a member to be 
sworn on the voire dire as to competency, on the ground 
of its incompetency to administer the oath before being 
sworn as a court The Secretary of War held that the 
judge-advocate had power to administer the oath/ 

Reporters- By act of March 3, 1863, the judge-ad- 
vocate of a military court shall have power to appoint a 
reporter, who shall record the proceedings of, and testi- 
mony taken before, such court, and may set down the 
same in the first instance in short hand. The reporter 
shall, before entering upon his duty, be sworn, or aflfirmed 
faithfully to perform the same.2 

No reporter can be employed except in cases of im- 
portance, and when the other duties of the judge-advocate 
will not allow him to take down the testimony in the or- 
dinary way.^ 

The following oath should be administered to reporters 
or clerks to a court-martial. 

You do swear (or affirm) that you will faithfully per^ 
form the duties of a reporter to this courts and duly record 
the proceedings of and testimony to he taken before said 
court. So help you God. 

Interpreters. It may become necessary to employ 
an interpreter to a court-martial. In such case he should 
be sworn to perform his duties faithfully. The following 
oath would be proper : 

You A. jB. do swear {or affirm) that you mil faithfully 
interpret to the heat of your ability y for the use of this court j 

» G. C. M. O. 35, A. G. O. Jane 3, 1867. 

• Rev. Statutes §. 1203. » Q. 0. 208, A. G. O., 1868. 
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whatever may be submitted to you iy order of the couPTf^ 
that purpose. So help you God. 

Courts of Inqtiiry. The Articles of War* provide that 
the recorder of a court of inquiry shall administer to the 
members the following oath : 

^^Fou shall wetland truly examine and inquire^ according 
to the evidence^ into the matter now before you^ without par- 
tiality, favor, affection^ prejudicCy or hope of reward. So 
help you God.'' 

After which the president of the court shall administer 
the following oath to the recorder : 

" You A. B. do swear that you wHly according to your 
best abilities, accurately and impartially record the proceed^ 
ings of the court and the evidence to be given in the case in 
hearing. So help you God.'' 

The witnesses before a court of inquiry are required 
to take the same oath as is taken by witnesses before 
courts-martial.^ 

Retiring Boards. The law requires that the mem- 
bers of a retiring board shall be sworn in every case to 
discharge their duties honestly and impartially.^ The 
following oath should be administered by the recorder : 

You A. B. do swear (or affirm) that you will honestly 
and impartially discharge your duties as a member of this 
board in the matter now before you. So help you God. 

The recorder takes the same oath as the recorder of a 
court of inquiry. 

DEPOSITIONS. 

In cases not capital, the depositions of witnesses re- 
siding beyond the limits of the State, Territory or district 
in which any military court may be ordered to sit, if 
taken on reasonable notice to the opposite party and duly 

> Article 117. * Article lia * Beyifled Statutee, § 1247. 
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authenticated, may be read in evidence before such coort 
in cases not capital/ 

Three things are necessary that a deposition may be 
read in evidence before a court-martial : 

1st. The party must reside beyond the State, Terri- 
tory or district where the court may be sitting. 

If, however, the opposite party will consent, the de- 
positions of witnesses residing within the State, Territory 
or district may be taken.* This might be necessary 
where a person is unable from sickness to attend the 
court, or where a party intends leaving the country. 

2d. Reasonable notice must be given to the opposite 
party. 

What will constitute such notice is a matter for the 
court to determine. In civil cases before the United 
States courts the notice must be sufficient to allow the 
opposite party to be present at the taking of the deposition ; 
allowing time after the service of the notification, not less 
than at the rate of one day (Sundays exclusive), for every 
twenty miles of travel.^ The notice to the opposite party 
must state the name of the witness, and the time and 
place of the taking of his deposition.^ 

3d. The deposition must be duly authenticated. 

The old Article * indicated justices of the peace as the 
proper officers before whom depositions were to be taken ; 
and an Act of 1863* directed that any officer authorized to 
take depositions by the laws of the State, district or Ter- 
ritory in which the witness is examined, may take a de- 
position to be used in evidence before a military court. 
The present article, though framed from the act of 1863, 
fails to state by whom a deposition must be authenticated. 

> Article 91. * See I. Opinions Attorney General, March 15, 1S25. 

* Greenleaf on Evidence, Vol. L g 322. ^ Beyieed Statutes, § 888. 

■ 74tili. • March 8d, chapter 76. 
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We find, however, that the Revised Statutes provide 
for the taking of depositions de bene ease in civil cases, and 
authorize the depositions to he taken before any judge of 
any court of the United States, or any commissioner of a 
circuit, or any clerk of a district or circuit court, or any 
chancellor, justice, or judge of a supreme or superior court, 
mayor or chief magistrate of a city, judge of a county 
court or court of common pleas of any of the United 
States, or any notary public, not being of counsel or 
attorney to either of the parties, nor interested in the 
event of the cause. 

A deposition authenticated by any of these persons 
would doubtless be accepted by any military court. 

In general, the examination of a witness is made by 
interrogatories and cross-interrogatories previously pre- 
pared, and sent by the judge-advocate to the magistrate 
who is to take the deposition. 

Every party deposing in civil cases is required to be 
cautioned, and sworn to testify the whole truth, and care- 
fully examined. His testimony must be reduced to writ- 
ing by the magistrate taking the deposition, or by him- 
self in the magistrate's presence, and by no other person, 
and must^ after it has been reduced to writing, be sub- 
scribed by the deponent.^ 

1 Bev. Stat, g 864. 
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The hour having arrived at which the court is ordered 
to convene, the memhers take their seats in the order of 
their rank : the president sitting at the head of the table, 
and the other oflScers on his right and left alternately ac- 
cording to rank. The decision of the proper authority in 
regard to the rank of the members cannot be reversed by 
the court.* The judge-advocate sits at the foot of the 
table. A table and chairs are provided for the accused 
and his counsel to the right of the judge-advocate, and a 
chair for the witnesses at the judge-advocate's left. 

When ready to proceed the president calls the court 
to order ; the judge-advocate then calls the names of the 
members, noting the absentees. (The cause of absence of 
any member should be ascertained by the judge-advocate ; 
and where reasons are submitted in writing, they should 
be appended to the record properly referenced.) 

If there are more than five members present the court 
generally proceeds with the triaL It may, however, delay 
or adjourn to await the attendance of absent membefrs. 
' It would be well at this time for courts-martial to read 
over the charges, and the order convening the court, to 
see if they are legally convened, and whether they have 
jurisdiction of the ofiender and the ofiense. .This is not 
generally done, however, but if any doubt exists in the 

* Begnlations, par. SSi. 
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minds of members, or the judge-advocate, now is the 
proper time to decide upon it. 

A court-martial, except when cleared for deliberation, 
is always open to the public during a trial 

Reading Order. The accused then comes before the 
court, and, standing, is cautioned by the judge-advocate 
to hsten to the order convening the court, which the latter 
then reads to him, and asks him if he has any objection to 
being tried by any member present named in the order. 

The rules laid down in Chapter VII. should be followed 
in deciding upon challenges. 

Counsel. When the challenges, if any, are decided 
upon, the judge-advocate should ask the accused if he 
desires to introduce counsel. He may make such applica- 
tion at any stage of the trial, and sometimes this will be 
necessary to enable him to conduct the examination of a 
member on the voire dire. 

The accused is entitled to counsel upon his trial as a 
righi^ and this right the court cannot properly refuse to 
admit. Wherever it is refused and it appears that the 
accused could have procured counsel within a reasonable 
time, if proper facilities had been afforded him, the pro- 
ceedings should be disapproved.^ 

This privilege being acknowledged, the court should 
not refuse an application for postponement, to secure 
counsel, unless it appears that the continuance will result 
in an unreasonable delay, prejudicial to the interests of 
the service.* Any person of good standing, civil or mili- 
tary, may be admitted to act as counsel, but a court-mar- 
tial has the same right as a civil court to refuse to admit 
an improper person. A court must be governed by the 
particular circumstances of each case, and where it refuses 
to allow a particular person to act as counsel, or to post- 

» Opinioiw J. A. G., p. 127. • Ibid, p. 284. 
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pone its proceedings to afford opportunity for securing 
counsel, the reviewing authority will have to judge as to 
whether such action was sufficiently injurious to the 
accused to require disapproval of the proceedings. 

A court has no right to relieve a member to act as 
counsel, it belonging exclusively to the appointing power 
to fix the number of members of the court.^ 

Persons having an interest in the trial cannot insist 
upon being admitted to act as counsel, or have others do 
this in their behalf. This was exemplified in the trial of 
Commander Mackenzie, U. S. N., in 1843, who was 
charged with " murder on hoard a U. S. vessel on the high 
seas" On the third day of the trial the judge-advocate 
presented a paper signed by two eminent legal gentlemen, 
stating that " they had been employed by the relatives of 
Midshipman Philip Spencer, one of the persons for the mur- 
der of whom Commander Mackenzie was then upon trial, 
to attend the trial and take part therein, by examining 
and cross-examining the witnesses who might be pro- 
duced, and propounding such questions, and offering such 
suggestions in relation to the proceedings, and present- 
ing such comments on the testimony, when the same 
shall be concluded (under the approbation of the court) 
as they might deem necessary." The court, after mature 
consideration, decided that the application could not be 
granted.* 

Counsel to assist Judge- Advocate, Counsel may be 
ussigned to assist the judge-advocate. Should a judge- 
advocate, in an important and complicated case, feel the 
need of such assistance, the course spoken of in Chapter 
^XII. should be pursued. 

Privileges of CounseL The counsel for the accused 

> G. C. M. O. ea, A. a. O. Aug. 10, 1874. 

• Trial by J. P. Cooper, pp. 8, 9, De Hart, p. 818. 
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simply assists him in examining witnesses, raising objeo 
tions, and in making his statement. 

The questions to witnesses are written out by him, or 
by the accused, and handed to the judge-advocate, who 
asks them. 

If the counsel desires to make an argument on any 
point it is submitted in writing, and may be read by him 
to the court, or by the accused, or judge-advocate. When 
a reporter is appointed, it is customary to allow the coun- 
sel to propound questions directly to the witnesses, and 
to make arguments as in civil trials. 

Delays. The question of counsel having been settled, 
application for delay, if desired, should now properly be 
made. Applications for delay or postponement of trial 
must, when practicable, be made to the authority conven- 
ing the court. When made to the court, it must be before 
plea, and will then, if in the opinion of the court well 
founded, be referred to the authority convening the court, 
to decide whether the court should be adjourned or dis- 
solved, and the charges reserved for another court.^ 

Courts-martial are authorized, for reasonable cause, to 
grant continuances to either party, for such time and as 
often, as may appear to be just: provided^ That if the 
prisoner be in close confinement, the trial shall not be de- 
layed for a period longer than sixty days.^ Where the 
accused desires a delay to secure the attendance of absent 
witnesses, it is necessary that it distinctly appear on oath,' 
1st, that the witness is material, and how ; 2d, that the 
accused has used due diligence to procure his attendance ; 
and 3d, that he has reasonable ground to believe, and does 
believe, that he will be able to procure such attendance 
within a reasonable time stated.^ 

> Regalations, par. 8S6. * Article 98. ' Regulations, par. 887 

^ The jadge-advocate ifl also reqaired to take tlie same oath in the Articles 
lecentlj proposed. 
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Court S'wom. If the trial is to proceed^ the members 
and the judge-advocate of the court are then Bworn.^ 

Should it appear from the charges that the statute of 
limitation^ is applicable to the oifense, the judge-advocate 
should establish, if possible, before calling upon the ac- 
cused to plead, the fact that he was not amenable to 
trial during that time. 

Arraignment of Accused. The court being sworn, 
the judge-advocate reads the charges and specifications in 
their order to the accused (the accused standing) and 
then addresses him as follows : 

Ton have heard the charge and specification preferred 
against you, how say you to the specification, guilty or 
not guilty ? 

How say you to the charge ? 

If there be more than one charge or specification, the 
arraignment is in the following order, — to the specifica- 
tions to the first charge, — then to the first charge, and so 
on through all the charges and specifications. 

The accused may make any of the pleas spoken, of in 
Chapter VII. 

The general plea is *^ guilty," or *' not guilty." 

Guilty. If the plea is " guilty " it is a general rule 
of law that no testimony on the merits is to be introduced. 
In the case of Cadet C, the court refused to receive tes- 
timony after plea of "guilty." The Attorney-General 
held " that it is the duty of the court in all cases where 
the punishment of the oifense charged is discretionary, 
and especially where the discretion includes a wide range 
and great variety of punishment, and the specifications do 
not show all the circumstances attending the offense, to 
receive such testimony as the judge-advocate may offer, 
for the purpose of illustrating the actual character of the 

> Vide Chapter Yin, on Oaths, p. 118-117. * See Article 103. 



Trial. 129 

ofTense, notwithstanding the party accused may have 
pleaded * guilty/ If there be any exception to this re- 
mark^ it is when the specification is so full and precise as 
to disclose all the circumstances of mitigation or aggrava- 
tion which accompanied the offense; where that is the 
case, or where the punishment is fixed and no discretion 
is allowed, explanatory testimony cannot be needed." ' 

Upon this point the suggestion of the Judge-Advocate 
General, published in orders, is given :' "As instances of 
bald and unsatisfactory records of trials not rarely occur 
in practice, a general order, it is suggested, might well be 
published, advising officers detailed upon courts-martial, 
that in aU cases, whether of desertion, drunkenness on 
duty, or other offense committed either by officers or 
soldiers, where the plea is guilty and the specifications do 
not set forth in full detail the facts and circumstances of 
the offense charged, it is properly their duty, as well as 
their right, to require and receive evidence sufficient to 
inform the reviewing authority as to the degree of the 
criminality of the acts found to have been committed."^ 

Not Guilty. If the plea is " not guilty," the trial 
proceeds. The judge-advocate may open the prosecution 
by a statement of the facts he intends proving, but this 
is not customary, and would rarely be done, except in 
very complicated cases where he specially desires the 
court to follow the evidence in its sequence. 

He now calls his fir^t witness for the prosecution, and, 
if there are persons present whom he has summoned as 
witnesses on either side, he requests them to retire. 

Objection to Witness, The accused, if he objects 
to the witness on the ground of his incompetency, should 

» Opinioa of the Atty-Gen., published in O. 32, A. G. O. April 22, 1834. 
• G. C. M. O. 69, A. Q. O. Oct. 29, 1877. 
» See also Chapter VII. p. 110. 

9 
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now make his objection known, and, if he desires, may call 
witnesses to prove his incompetency. 

In 1873 an officer asked to have summoned certain 
additional witnesses to impeach the credibility of three 
important witnesses for the prosecution, and was refused 
by the court. The Secretary of War disapproved their 
action and said : The case is deemed to present a fit oc- 
casion for reminding courts-martial that the least denial 
to an accused person of any proper facility or opportunity 
for defense, can serve only to defeat the ends of justice 
and may often lend impunity to guilt.^ 

He may also ask to have the witness put on the voire 
dirCy that he may examine him as to his competency.^ 
The same right is accorded the judge-advocate as to wit- 
nesses for the defense. 

If the evidence subsequently given upon the matter 
in issue should prove the incompetency of the witness, 
on motion of the adverse party his testimony may be 
stricken out. 

Oath. If no objection be made to the witness, or, 
being made, if his competency is established, the oath is 
then administered.^ 

The party producing now commences the direct exam- 
ination. 

All questions are recorded, and the answers in the 
words of the witness. 

Objection to any question may be made by the court, 
or the adverse party. If of a minor nature, the court may 
determine upon it without being cleared. If a question is 
objected to, the reasons should be stated, and, together 
with the reply of the opposite party, should be recorded. 
The court is then cleared and the point decided by it. 

1 G, C. M. O. 21, A. G. O. July 24, 1872. 

• G. C. M. O. 85, A. G. 0. 1867. » Vide Chapter VUI. on Oatha, p. 119. 
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The court is then opened, the accused and counsel resume 
their seats, and the decision is announced by the judge- 
advocate. If the question is rejected, it follows the rule as 
to all proceedings of a court ; it should not be stricken from 
the record, except with the assent of both parties and 
permission of the court. The decision of the court should 
likewise appear on the record. " It is not usual nor would 
it be right, to detail the grounds which might have led 
the court to the result finally adopted. The decision only 
of the court, both as to interlocutory and final judgments, 
is made known, but in no case the details of any discus- 
sion or the judgment of particular members." * 

When the majority of the members of a court-martial 
have come to a decision upon any question, raised in the 
course of the proceedings, no individual of the minority, 
whether the president or other member, is entitled to have 
his protest against the decision entered upon the record.* 

The judge-advocate should first prove the connection 
of the prisoner with the offense, and be careful to prove 
the fact that the person is amenable to military law; also 
the times and places set forth in the specification. 

Oross-Examination. After the direct examination 
follows the cross-examination, followed by the re-exami- 
nation, and, if desired, the re-cross-examination.' 

Examination by Court. While the court, or any 
member with permission of the court, may ask questions 
of the witnesses at any time, it is deemed better to refrain 
from so doing until the judge-advocate and accused have 
finished. The court asks questions to clear up doubts or 
explain discrepancies. 

A question put by a member, if objected to, but 
allowed to be asked by the court, should be recorded as 

> SimmoiiB § 469. (6 Ed). < Opinions J. A. a. p. 803. 

* Vide Chapter XXV. p. 840-344. 
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" question by the court ;" if rejected, as " question by 
member." 

The decision of the court is final as to what questions 
may be put, and no one, whether member, judge-advocate, 
or accused, can insist upon a question being asked. 

It often happens that the judge-advocate or the accused 
has omitted to ask a question which they desire to be put. 
Such question should be submitted to the court, and is, as 
a rule, permitted, being entered on the record as a ques- 
tion " by the court." 

Reading over Testimony. When the witness has 
given his testimony in full, before dismissal from the 
stand, the judge-advocate should read it over to him, and 
notify him, that if he wishes to make any corrections in it, 
he will be allowed to do so. It should not be read to him, 
wholly or in part, before he is cross-examined. 

Witnesses may be recalled by the court at any stage 
of the proceedings, for such examination as it may deem 
necessary, or they may return of their own accord, and, 
with permission of the court, (which should be granted) 
correct any portions of their testimony. If the correction 
is material to the issue, it would be proper to leave the 
testimony on the record aS it originally was given, and 
note the correction ; this for the benefit of the reviewing 
authority. When a witness comes the second time on 
the same trial before a court to testify, he need not be 
resworn, although he should be cautioned that in testify- 
ing he is Btill on oath. 

The judge-advocate calls all the witnesses desired for 
the prosecution, and their testimony being finished, an- 
nounces that he here rests the prosecution. 

The witnesses for the defense are then called and ex- 
amined in the same manner as has been described, the 
accused commencing the direct examination; the ques- 
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tions of the accused being put through the judge-advocate 
and the answers recorded by him. 

The accused has a right to call all necessary witnesses 
whose testimony will assist his defense, and the court 
should allow him considerable latitude in questioning 
witnesses ; but as it frequently h?ippens, especially with 
soldiers, that the accused desires to call unnecessary 
witnesses, the court will exercise its discretion in allow- 
ing such action, being careful, however, to do nothing 
which will prejudice his case. The accused has a right 
to call witnesses as to character, and it is often for his 
advantage to do so.* 

After the examination of the witnesses for the defense 
the judge-advocate may, if he see fit, summon new wit- 
nesses, or recall any of the previous witnesses to rebut 
the testimony elicited in the defense, and the accused may 
in such event establish the fact in issue by new witnesses. 

Originating Evidence, Some question has arisen as 
to the power of a court-martial to originate evidence ; that 
is, to call witnesses not called by either party. While 
this places a court-martial somewhat in the light of a 
prosecutor, yet there may be points which the court de- 
sires to have cleared up, and the Judge-Advocate General 
says that it is authorized to call before it to give testimony, 
witnesses whom neither the prosecution nor the defense 
have summoned, and this even after both have closed 
their case.^ 

Simmons says, — " The custom of service would justify 
the calling as a witness any individual alluded to in the 
evidence before the court, who may be at hand, and whose 
examination might afford a probability of elucidating a 
special point which may be dubious, but it is apprehended 
that this is the utmost extent to which a court would be 

» Chapter XXIV., p. 314. « OpinionB J. A. (3t., p. 128. 
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authorized to go. A court-martial might involve itself in 
an inextricable labyrinth, were it to stay proceedings and 
adjourn in order to obtain testimony."^ De Hart^ and 
Benet ^ cite the views of Simmons, and maintain that a 
court can originate evidence only to the extent stated by 
him/ 

Sick or Absent. If the court desires to hear the 
testimony of a sick or absent witness, it may adjourn to 
such time as his presence may be secured, subject, in case 
of unreasonable adjournment, to being reconvened by the 
reviewing authority. Where the witness is sick at the 
post where the court is sitting, it may adjourn to his 
quarters, and take the testimony. In such case, the ac- 
cused and his counsel should be allowed to be present to 
cross-examine, and exercise the rights accorded them by 
law. The established rule of law is that a court-martial 
cannot receive testimony against an accused except in his 
presence. This, however, is a personal privilege which 
he may waive. '^ 

Courts-martial will necessarily often be called upon to 
decide points affecting the rights and privileges of the ac- 
cused in his defense, and in this connection may well be 
read the remarks of the Secretary of War in a recent 
order, — " Courts-martial had much better err on the side 
of liberality towards a prisoner than by endeavoring to 
solve nice and technical refinements of the laws of evi- 
dence, assume the risk of injuriously denying him proper 
latitude for defense/' ® 

» Simmons, p. 418 (2d Ed.) § 948 (6th Ed.) • P. 85. 

• P. 857. Kennedy (p. 141) same view. 

^ A coart>martial is authorized of its own motion, and at any stage of the 
proceedings»to summon any witness whose testimony appears material to the 
case on trial, in the Articles recently proposed. 

* I. Opinions Attorney-General, March 15, 1825. 
« G. C. M. O. 32, A. G. 0. Oct. 81, 1872. 
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Statement. After the examination of the witnesses 
for the defense, the accused has a right to make a state- 
ment ; and for this purpose the court should allow him 
sufficient delay for preparing it. 

The following remarks from the War Department in 
reference to the statement of an accused, should be borne 
in mind by the members of courts-martial, and by parties 
being tried : — " Great latitude is undoubtedly always al- 
lowed to an accused in offering his defense. Any argu- 
ment fairly deducible from the evidence tending to show 
malice in the prosecution, or to impeach the credit of wit- 
nesses may be advanced ; but this privilege ought not to 
be abused, so as to make an argument the vehicle of satire 
and personal ridicule, and convert a means of defense into 
a weapon of attack." In this particular case the Secre- 
tary said, referring to the defense, — "A document char- 
acterized by so many personalities, and such unbecoming 
levity of style, would barely be tolerated in any civil 
court, and is still less admissible in a court-martial, and 
towards a person standing in the relation in which Col. 
Gr. stood towards the accused, and the court would have 
been justified in refusing to receive it." ^ 

A party may be tried by a court-martial for language 
used in a written defense before another court.^ 

" It is competent for a court-martial to caution the 
prisoner as he proceeds, if they should think proper, and 
to state to him that, in their opinion, such a line of de- 
fense as he may be pursuing, would probably not weigh 
with them, or operate in his favor ; but to decide agaiost 
hearing him state arguments which, notwithstanding such 
caution, he might persist in putting forward as grounds of 
iustification or extenuation, such arguments not being 

> G. O. 16, A. G. 0. March 27. 1851. 

• G. 0. 2, A. Q. O. Jan. 15, 1856. Q. O. 25, A. G. 0. Dec. 8, 1859, 
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illegal in themselves, is going beyond what any connt 
would be warranted in doing." ^ 

Value of Statement. The exact value of a statement 
cannot be defined in law, but must depend upon the par- 
ticular case, and the character of the party making it. 
Not being stated under the sanction of an oath, great 
temptation is oifered to state facts absolutely false, or at 
least to give erroneous impressions of, or interpretations 
to facts. On the other hand proper consideration should 
be given to a statement 

The judge-advocate may, if he thinks proper, call 
witnesses to rebut statements made in the defense, with 
power in the accused of cross-examining, and calling 
witnesses to prove the truth of his statements. 

The defense of the accused is usually read to the 
court by himself, but may be read by the judge-advocate, 
and, unless the court objects, by the counsel for the ac- 
cused. Simmons cites a case where the counsel was not 
permitted to read the defense as being contrary to pre- 
cedent.^ Such rule does not obtain in this country, and, 
in cases where there is a reporter, courts-martial fre- 
quently allow the counsel to make the defense in the form 
of an address to the court. 

Reply of Judge-Advocate. The judge-advocate has 
the right of reply, or he may submit the case without re- 
mark. The latter is the common custom, except in com- 
plicated cases. The court should grant time to the judge- 
advocate for preparing a defense, if he so desires it. 

A reply is, or ought to be, a commentary on the evi- 
dence introduced by the prisoner, and on remarks made 
by him in enforcing that evidence, or in arraigning the 

* Letter from the English Judge- Advocate Genera] to the Deputy Judge- 
Advocate in Lieut. Dawson's trial, cited bj Simmons, p. 196 (2d £d). 
< Simmons § 586. (6th Edition). 
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testimony oflfered in support of the prosecution. No new 
matter ought to be introduced at this stage of the trial, 
without the special leave of the court ; and then it should 
be supported by witnesses, and the prisoner should be 
allowed to rejoin, and remark upon such new matter. 
Especially the prosecutor ought not to be permitted, under 
color of replying to the prisoner's defense, to give addi- 
tional testimony at this stage of the trial, and, by a state- 
ment of facts, made when the prisoner has not the oppor- 
tunity of cross-interrogating him, and which he has not 
made when he was sworn as a witness, to attempt to ex- 
plain or contradict what has previously been given in 
evidence. Hough denounces such a course as irregular ; 
but if it is pursued, he says, it is but fair, either that the 
court should stop the prosecution from going into such new 
matter, or, if he be permitted to go on, to hear the prisoner 
afterwards in reply to such new matter. 

In the case of Capt. H., the judge-advocate applied 
to be heard by the court in an argument that be 
proposed to present, and this request was denied by the 
court, on the ground that the accused had interposed no 
address on his part. The action thus taken was disap- 
proved, it being held that the judge-advocate of a court- 
martial has an undoubted right at the close of a trial, to 
address the court for the purpose of commenting on the 
whole evidence and the law applicable to it ; and that this 
right is in no degree abridged by a waiver on the part of 
the accused of his like privilege.^ 

Where an accused pleads " guilty," he has still the 
right of calling witnesses in extenuation of the oJSense, or 
witnesses as to character, and also to make a statement 
to the court. 

AiSJoumment. If an adjournment has taken place 

« a. 0. M. 0. 11, A. a, 0. May 1, 1873. 
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during the case until another day, the members resume 
their seats at the appointed time, and the judge-advocate 
notes the names of those present and absent as before 
indicated. 

The accused and his counsel are called before the 
court, and the proceedings of the preceding day verified, 
corrected and approved. The trial then commences at 
the point where it had been left off on the preceding day. 

Regimental Court for doing Justice — ^Mode of Pro- 
cedure, When a court is convened under the 30th Arti- 
cle of War, the mode of procedure differs somewhat from 
that of the ordinary court-martial. 

Both parties furnish the judge-advocate a list of wit- 
nesses, who are summoned by him as in any court. Both 
are allowed the right of challenge. After the court is 
sworn, the complainant states his grievance, and calls 
any desired witnesses to support it. The officer com- 
plained of may then call his witnesses, and make a state- 
ment, if he desires. The court may ask such questions 
of the witnesses as it desires, and the rules as to cross- 
examination and re-examination, are the same as in any 
court. Either party may be sworn. After all the evi- 
dence is presented and statements made, the court is then 
closed and an opinion rendered. In their opinion, if the 
court finds the injury complained of established, they 
should point out the mode of redress. The proceedings 
should then be forwarded to the regimental commander 
for approval. 

Either party may appeal from the decision of this 
court to a general court-martial. In such cases the mode 
of procedure is as foUows : Both parties furnish a list of 
witnesses to the judge-advocate. The right of challenge 
is afforded to both parties (to the appellant first). After 
the court is sworn the appellant states his grievance, and 
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calls any desired witnesses to substantiate it, after which 
the other party produces his witnesses, and makes any 
desired statement. Either party may be sworn. The 
court is then closed for deliberation. 

In giving an opinion, the court should simply state 
whether appellant has substantiated his grieyance or not. 

If the court deems the appeal groundless and vexa- 
tious, the party appealing shall be punished by the court 
at its discretion. 



CHAPTER X. 
FACTS INCIDENT TO THE TRIAL. 

Behavior of Members. All members of a court- 
martial are to behave with decency and calmness/ 

It is rare that any grounds of complaint arise upon 
this score ; but, during the war, the reviewing officer of a 
general court-martial reported " that the members of the 
court were guilty of ' conduct prejudicial to good order and 
military discipline,' in drinking with the accused at various 
times and holding private conversations with his counsel, 
and of other irregularities, going to show that they had 
no proper sense of their duty, or appreciation of the obli- 
gations of their solemn oaths ;" and recommended the dis- 
missal of the members, whereupon the President dismissed 
seven members. In time of peace for any improper 
behavior, a member would render himself liable to trial.* 

A court-martial cannot itself punish one of its mem- 
bers for disorderly behavior. 

At a general court-martial assembled at Oregon City 
Nov. 16, 1849, Capt. and Brevet Lieut. Col. Backenstos — 
senior member and presiding officer of said court-martial — 
was sentenced " to be expelled from the court, and to be 
cashiered " for positive, willful, and repeated contempt of 
court. The specification named that "Captain B. did 
refuse to put a motion for the adjournment of the court ; 
did violently assert that he only had authority to order 
the adjournment J did arbitrarily declare the court ad- 

> Article 67. * G. C. M. 0. 128, A. G. O. March 8, 1866. 
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joumed ; and did boisterously leave the court in defiance 
of its expressed will ; that, being called to return, he did 
refuse ; that, being then ordered into arrest by the court, 
he did, on the next day of the session, attempt to take his 
seat as presiding officer, and did remain in the court after 
it was ordered to be cleared, and did disturb the proceed- 
ings till peremptorily ordered to retire." 

The President disapproved the proceedings on the 
ground that the 76th (present 86th) article did not confer 
on a court-martial power to punish its own members. He 
further stated that " the presiding officer of a court-martial 
(besides the duties and privileges of a member) is onjy its 
organ. He speaks and acts for it in each case, when the 
particular rule has been prescribed by law, regulation, or 
its own resolution. He announces the adjournment when 
the prescribed hour has arrived. He cannot adopt an hour 
different from that which has been prescribed, without the 
approbation of a majority of the court when in session. 
This right of regulating its own sessions is important and 
necessary, and the limitation placed on it by the 72d Art. 
of War (present 95th) was obviously intended to secure 
full and fair deliberation. In this and all deliberations of 
the court, the equality of the several members was in- 
tended to be preserved. It is not doubted that any dis- 
orderly conduct of a member of a court-martial to the 
prejudice of good order and military discipline would con- 
stitute an offense cognizable by another court under the 
Article of War applicable to the case." ^ 

Where an officer, a member of a court-martial, refused 
to make any explanation in regard to his absence from 
the court, it was held a contempt of court, though, in this 
case, not triable by the court to which the contempt wai* 
offered.^ 

* Q. 0. 14 R, G. O., April 12, 1850. • Army and Navy Jour., Feb. 17, 1877. 
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Absent Members. The right of an absent member 
to take or resume his seat, and take part in the proceed- 
ings of a court, has been a subject of discussion. 

Where a general court-martial has been ordered, and 
the names of the officers and supernumeraries to compose 
it are set forth in the warrant, and, by reason of the non- 
attendance of one of the officers on the first day, a 
supernumerary takes his place, and the court, thus or- 
ganized, proceeds to business, the absent member cannot 
properly thereafter be added to the court upon his arrival, 
until the case on trial has been disposed of, if at aU.^ 
Attorney-General Berrien says, — It is irregular for a 
member of a court-martial who has been absent during a 
portion of a trial, and who therefore did not hear the wit- 
nesses testify, to take . part in sentencing the accused.* 
Attorney-General Gushing says, — In practice it is unusual 
for members, who have not heard the whole trial, to par- 
ticipate in giving judgment ; but there is no law to pro- 
hibit their doing so, or to compel them if they refuse. 
Whether the absent members shall act or not upon his 
return, must depend upon his own views of propriety, and 
not upon those of the court, which is nowhere clothed 
with power to expel a member .» 

Should such an absent member resume his seat, it 
should appear upon the record, and, if the court thinks, 
under the circumstances, that the member should be ex- 
cluded, its only recourse is to suspend its proceedings and 
report the matter to the reviewing authority. 

Judge-advocate's Absence. Where the judge-advo- 
cate is absent, the court should suspend its proceedings 
until his return. He cannot authenticate proceedings 
which have not taken place in his presence. 

» I. Opinions Att'y Gen. Nov. 18, 1824. 

• II. Opinions Att'y Gen., March 2, 1831. 

* VU. OpinionB Att'j General, Apnl 11, 185S. 
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Excusing Members. Tl;ie court has do power to ex- 
cuse one of its members. A member may be relieved by 
order of the convening authority, but, after a trial has 
commenced, only the most urgent necessity should prompt 
the reviewing officer so to act. 

Nolle Prosequi. When a court has commenced a 
trial and arraigned a prisoner, it must proceed to judg- 
ment, unless the charges are withdrawn, or a nolle prose- 
qui entered. 

Some question has arisen as to who may enter a nolle 
prosequi. It is held that the President has power to 
order a nolle prosequi at any stage of a criminal proceed- 
ing in the name of the United States ;^ and the Secretary 
of War, as the constitutional organ of the President, has 
this power. The convening authority, and even the 
judge-advocate of his own motion, may move to enter 
a noUe prosequi. ^ The court will decide whether to allow 
it or not. 

Where the convening officer, or higher authority, di- 
rects the entering of a nolle prosequi through the judge- 
advocate, the court-martial should allow it to be entered, 
since the prosecution proceeds by order of the government, 
and it ought to be allowed to ab^don a case if it thinks 

I proper. 

I Some discussion has arisen as to whether a court itself 

I could direct the entering of a r^lle prosequiy or a with- 

drawal of the charge. The following remarks in a late 
order strike the author as the correct law upon this point : 
" Where charges and specifications, duly preferred, have 
undergone proper inquiry at post headquarters, received 

i ojficial scrutiny and revision at these headquarters, and 

are referred to the judge-advocate of a court-martial for 

trial, it is the duty of the court to * well and truly try and 

i 

! > V. Opiniona Att'y Qen. p. 720. 
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determine according to tike evidence, etc./ the charges et<;., 
presented; and they are not authorized and cannot be 
justified or permitted to negative the order of the Com- 
manding General of the department in relation thereto. 
The judge-advocate of a general court-martial is the pros- 
ecuting officer of the government, and as such, is respon- 
sible for the presentation of the evidence concerning the 
same, and is not subject to the orders of the court when 
they are in conflict with the orders referring the case for 
trial. If the judge-advocate failed to present evidence 
attainable, or if, when presented, it failed to establish the 
guilt alleged, the court should acquit the accused in whole, 
or in part, according to the nature ^nd extent of the tes- 
timony, but to do more is to assume powers not consistent 
with the honored and responsible duties of triers of a 
cause in hearing." ^ 

Hours of Session. Proceedings of trials can be car- 
ried on only between the hours of eight in the morning 
and three in the afternoon, excepting in cases which, in 
the opinion of the officer appointing the court, require im- 
mediate example.^ When the latter case arises, the order 
convening the court should contain the proviso, — " The 
court is authorized to ftt without regard to hours," or 
words to that effect. It is a fatal defect where the court 
sits outside these hours unless specifically authorized. 

Control over Oourt. A military court is not under 
the control or dictation of the convening authority or any 
person in conducting its proceedings. Tytler says, 
^^ The king can no more intbrfere with the procedure of 
courts-martial in the execution of their duty than he can 
with that of any of the fixed courts of justice." * The 
same is true in this country. Where a court refused to 
comply with an order from the military district oom- 

» a. C. M. 0. 79, D. p. but Bee Cliapter VI. p,87. • Article 94. ■ P. 180. 
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mander, requiring that in all cases where the accused 
pleaded "guilty," evidence exhibiting the facts of the 
offense should be introduced by the prosecution and en- 
tertained by the court, the judge^dvocate general advised 
that the dissolving of the court, with a reprimand was the 
only remedy of the convening authority. For him to 
bring to trial the members of the court who had concurred 
in the refusal, with a view of establishing their offense by 
the testimony of other members and the judge-advocate, 
would be without precedent and improper.^ 

Unless the members act willfully, maliciously, and 
corruptly, they cannot be held responsible for their action 
in any case so long as they have jurisdiction, and confine 
themselves to the rules of procedure prescribed by law. 

Joinder. No legal objection exists, when two or 
more persons have joined in concert in the commission of 
an offense, to joining them in the charges, specifications? 
and trial, though the practice has been to try but one case 
at a time. 

The practice of trying enlisted men by court-martial 
on joint instead of separate charges for desertion, theft 
of public property, and offenses of a similar type, not 
necessarily involving concert of action, being at variance 
with approved custom, is regarded as injurious to the serv- 
ice and will be discontinued.'* 

Where persons are joined in trial each should have 
the opportunity of challenge, of examining and cross-ex- 
amining witnesses, in fact, the same rights which are ac- 
corded a prisoner when tried singly. The proceedings 
should be made up separately in each case. 

Contempts of Court. Courts-martial are authorized 
in certain cases to punish for contempts. They may pun- 
ish, at discretion, any person who uses any menacing 

i Opinions J. A. Q. p. 132. « G. O. 78, A. G. O. Aug. 7. 1872 

10 
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words, signs, or gestures, in its presence, or who dis- 
turbs its proceedings by any riot or disorder/ They can- 
not punish their members in such cases, but any member 
is liable to punishment at the discretion of another court- 
martial, and his improper language or other disorderly 
conduct should be reported to the authority appointing 
the court by appropriate charges or otherwise, as the 
court of which he is a member may direct. Courts-mar- 
tial must limit themselves strictly to this article. They 
are not authorized to punish persons for contempts com- 
mitted out of their presence; although if a military 
person should be guilty of such conduct, the atten- 
tion of the reviewing authority might very properly be 
called to it. In 1873, an officer acting as counsel for 
the accused wais tried for sending a contemptuous mes. 
sage to a court after having been excluded from the court 
room.* 

When military persons are guilty of contempts, they 
may either be punished summarily, or be placed in arrest, 
and have charges preferred against them. 

The contempts rendered punishable summarily by this 
article are of a public and self-evident kind, not depend- 
ing on any interpretation of law admitting explanation, or 
requiring further investigation. 

Some doubt has arisen as to the power of courts-mar- 
tial to punish civilians for contempts committed in viola- 
tion of the 86th Article. Under the old article, in which 
the authority to punish does not seem quite as strong as 
in the new, De Hart ^ inclined to the right to punish civil- 
ians, and Benet maintained that the right existed. 
Both hold, however, that as courts-martial have no ap- 
pointed means of enforcing their mandates against civil- 

> Article 86. « G. C. M. O. 37, A. G. O. Oct. 8, 1873. 

» P. 106-108. * P. 87-^8. 
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ians, supposing the existence of a power to make such 
mandates, a procedure against them would be vain and 
nugatory; and yet the disturbances of the proceedings 
of a court-martial should not pass unnoticed. Where the 
court sits within the limits of a garrison, or territory sub- 
ject to military jurisdiction, the court can cause the 
offender to be ejected from its presence and put beyond 
the military limits, and when the court holds its sessions 
in towns or at places not known as military posts, such 
persons may likewise be put out of the presence of the 
court; and, should further disturbances be made or at- 
tempted from the outside of the court room, the civil 
authorities may be appealed to, to proceed against the 
offenders for breach of the peace.^ This mild view of the 
power of a court-martial to maintain order in its presence 
does not seem consistent with the dignity of a judicial 
body. Courts-martial are as competent, in cases within 
their jurisdiction, as any other court, and it would be an 
anomalous sight to see a civil court appealing to another 
court (especially a federal appealing to a state court) to 
maintain order in its presence. In the English Code, the 
corresponding article requires civilians to be taken before 
a civil magistrate to be punished according to law ; ^ but 
in our article the power is given to the court itself. The 
United States civil courts are authorized to punish con- 
tempts by fine or imprisonment, but could not punish con- 
tempts before a court-martial ^ Punishments by impris- 
onment would seem appropriate in the case of grave 
contempts before courts-martial. 

The breach of this law by civilians has been and will 
doubtless be of rare occurrence, and, should it occur in 

> De Hart, p. 108. 

• Art. 161, Code of 1872. 

» Eev. Stat. § 725. 
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future^ courts-martial should exercise a wise discretion as 
to the punishment they inflict. 

Every court is the exclusive judge of its owni con- 
tempts/ 

> Ex. parte Nugent, 1 American Law Joomal, 107. 
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FINDING. 



The evidence being finished, and the defense made, 
the court is then cleared, and closed for deliberation and 
finding. The entire testimony, or any part of it, is read 
over by the judge-advocate, at the desire of the court, or 
a member thereof. In complicated cases it is better to 
have the whole testimony read over, but every court must 
be the judge of its necessity in each particular case. 

Reoailing Witnesses After the case is finished and 
the court closed, it may, if it deem it necessary, recall any 
witness for the purpose of explaining discrepancies, or 
clearing up doubts in the minds of the members. In such 
cases the accused should always be present. The accused 
may himself be recalled for explaining points of his state- 
ment not clear. 

Deliberation For the purpose of arriving at a cor- 
rect finding, due deliberation should be had before pro- 
ceeding to a vote ; and a full and free discussion with this 
intent is, therefore, generally entered into. If this dis- 
cussion can be carried on by the members without dis- 
closing their probable vote upon the general question of 
guilt, it is much better. From the deference that is paid 
in the army by juniors to their superiors, the older mem- 
bers should be extremely careful not to take advantage 
of this discussion to influence the junior members in their 
findings; whUe the junior members should remember, 
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especially at this time, that they are acting as jurymen^ 
and that^ in maintaining an honest opinion they are doing 
simply what their oath requires, and in so doing will com- 
mand the respect of their superiors. 

The members should bear in mind the oath which they 
have taken, " to well and truly try, and determine accord- 
ing to evidence." They must not decide facts on their 
personal knowledge; but should be in a state of legal 
ignorance of everything relating to the question in dis- 
pute before them until established by legal evidence or 
legitimate inference from it. No communication of a 
member or of the judge-advocate of facts within their 
personal knowledge, should be received at this time. If 
a member of the court has knowledge of facts connected 
with the trial, he should ask to be sworn, and depose to 
these facts at the proper time. 

Voting. After due deliberation, and when the court 
is ready to vote upon the finding, the judge-advocate 
proceeds to take the sense of the court, commencing 
with the first "specification" to the first "charge" and 
so on, in the same order in which the pleading was made. 
To obviate mistakes, and especially so where there are a 
number of specifications, it is best for the judge-advocate 
to read over each one before taking the vote. 

The manner of voting, which is the same on all ques- 
tions before a court-martial, is prescribed by the Article 
of War.^ In giving their votes the members are to begin 
with the officer lowest in rank. The object of this is to 
prevent the judgment of superiors having too much influ- 
ence with inferiors. 

The judge-advocate keeps the record of the vote, and 
announces the finding, which in all cases save one, is de- 
termined by a majority vote. Art. 96 provides that no 

1 95th. 
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person shall be sentenced to suffer death, except by the 
concurrence of two-thirds of the members of a general 
court-martial. As there are certain offenses for which the 
sentence of death is mandatory, it is held that the finding 
of " guilty " in such cases must be by a two-thirds ma- 
jority ; and this must appear on the record. 

Where a court consists originally of an even number, 
or by any circumstances becomes so reduced, and the 
vote upon a finding is equally divided, the accused has 
the benefit of such vote and should be declared ^'not 
guilty." 

The aflBrmative of any proposition can be adopted in 
a court-martial only by a majority vote, and all tie votes 
on the findings inure to the benefit of the accused. ^ 

Care should be taken by the judge-advocate in record- 
ing the vote not to give any clue to the convening authority 
of the way in which any member voted. Where the 
record stated in the finding to a specification, " the vote 
was a tie and he is consequently not guilty," the Secretary 
of W<ar held that " a tie vote on that issue was an acquit- 
tal and should have been recorded as a finding of ' not 
guilty.' " The state of the vote should never be expressed 
in the finding or sentence, except in cases where it is by 
law required to be stated.^ To say that the finding was 
unanimous, while it would not vitiate the proceedings, is 
irregular and is a violation of the oath, as it discloses the 
vote of every member. 

Maimer of Voting. Courts-martial have different 
forms of voting upon and recording their sentences. The 
following are some of the forms met with in practice : 

The court " confirms the plea of the accused," or 
"confirms his plea and finds him guUty," or "is of the 

1 G. C. M. O. 17, A. G. O. Sept. 15, 1871. 
« G. C. M. O. 1, A, G. O., Jan. 16, 1873. 
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opinion that the accused is guilty." All these are suffi- 
cient, but for the sake of uniformity the following form is 
recommended when the finding is "guilty" or "not 
guilty." 

The court, having maturely considered the evidence 

adduced, finds the accused ^ — Regiment 

U. S. Infantry : 

Of the specification, « GuUty," or " Not Guilty." 
Of the charge, " Guilty," or " Not Guilty." 

As the findings of courts-martial are frequently anom- 
alous, and do not contain the actual sense of the court, it 
is recommended to every court to be extremely careful at 
this stage of their proceedings to see that their findings 
are consistent. The gist of many charges under a spe- 
cific article, for example, lies in a single word. A single 
case will illustrate. A person was tried under the 55th 
Article for " maliciously destroying the property of an in- 
habitant of the United States," and the court found him 
" guilty " except the word " maliciously," and proceeded 
to sentence him. Such finding was held void as his action 
did not constitute an offense under this article — ^if it was 
not malicious. 

To find "not guilty" of a specification, but "guilty " 
of the charge, where there is a single specification, would 
be an absurdity.^ 

Where the finding is guilty of the specification, but 
not guilty of the charge, or of any lesser kindred offense, 
there is nothing left upon which a sentence can rest. It 
is equivalent to finding that the state of facts set forth in 
the specification do not make out the specific offense 
charged.^ 

Where the evidence does not prove the averments set 
forth in the specifications, the accused is entitled to a 

» G. O. 95, Army of Potomac, 3i}[arcli 6, 1862. * Op. J. A. G. p. 179. 
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verdict of acquittal ; and where there is a doubt in the 
mind of a member, he should vote for acquittal, as it is 
considered better that many guilty men should go free 
rather than that one innocent man should suffer. Mem- 
bers of courts-martial should never forget the standard 
principle of criminal law, that a man is to be considered 
innocent until proved guilty. 

A court-martial may properly find as follows : — 

1st. Guilty or not guilty of all the charges and specifi- 
cations, or of any particular charge or specification. 

In cases of virtual acquittal, the term " guilty " is im- 
properly used. The phrase truly expressive of the judg- 
ment of the court would be " proved," or " the facts found 
as stated," adding in either case the words "but no crim- 
inality attached thereto." The term " guilty " should be 
employed only when the prisoner is convicted of an actual 
crime, or ofiense deserving the award of punishment.^ 

While acquitting an accused, the court may neverthe- 
less animadvert on his conduct. Thus in 1827, in the 
case of Lieut B., the court remarked as follows : 
" The court, while it acquits the accused of the technical 
crime of disobedience of orders, considers his conduct in 
refusing the summons to attend the commanding officer 
of his company highly improper and reprehensible." ^ 

Where there are a number of specifications to the 
same charge, the court may find " not guilty '* of some of 
these specifications, but ^' guilty " of the charge, provided 
the evidence to the specification of which they find 
" guilty " is sufficient to constitute an offense under the 
charge. 

2d. Guilty of certain parts of a charge or specifica- 
tion, and not guilty of others. 

The form of recording such a finding is '' Of the charge 

» G. 0. 11, A. Q. 0. Feb. 15, 1851. • 0. 4, A. G. 0. Jan. 19, 1827. 
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(or specification) * guilty/ except the words , and 

of the excepted words *not guilty;'" or it may substi- 
tute correct words or allegations in the place of excepted 
words, in which case it would be recorded *^ * guilty ex- 
cept the words , substituting therefor, etc." 

3d. The court does honorably acquit the accused. 
Courts-martial, though finding " not guilty," may by their 
very silence leave an impression of guilt, and as the i*ep- 
utation and honor of an officer are largely in the hands 
of the court trying him, where entire innocence is proved, 
this form of finding would very properly be used. It 
should, however, be used with care. The Duke of Wel- 
lington, speaking on this point, said, " It is difficult and 
needless at present to define in what cases an * honorable 
acquittal * is peculiarly applicable, but it must appear to 
all persons to be objectionable in a case in which any part 
of the transaction is disgraceful to the character of the 
party under trial. A sentence of honorable acquittal 
should be considered by the officers and soldiers of the 
army as a subject of exultation, but no man can exult in 
the termination of any transaction a part of which has 
been disgraceful to him ; and, though such a transaction 
may be terminated by an honorable acquittal by a court- 
martial, it cannot be mentioned to the party without 
offense, or without exciting feelings of disgust in others. 
These are not feelings which ought to be excited by the 
recollection and mention of a sentence of honorable ac- 
quittal." 

4th. Where the accused is charged under a specific 
article, and the evidence does not prove the offense under 
this article, but does prove a lesser kindred offense, the 
finding may be " not guilty, but guilty of the lesser offense." 

In the case of Dynes vs. Hoover^ the Supreme Court 
held that where a seaman was charged with deserting, and 
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the court found him ^' guilty of attempting to desert," the 
court had jurisdiction.^ So in the case of soldiers charged 
with desertion, a court frequently finds " not guilty, but 
guilty of absence without leave." 

It must be borne in mind, however, that the accused 
cannot be found guilty of another article setting forth an 
entirely different offense. Thus, where a soldier was 
charged under the 39th article with "sleeping on post" 
and the court found him " not guilty," but " guilty " of 
the 40th article, (quitting his guard, etc., without leave) 
the Judge-Advocate General held the finding irregular and 
void. 

In 1864 the Secretary of War decided that an accused 
brought to trial under any specific article might legally 
be convicted under the 99th article,^ where the evi- 
dence established the commission of an act contrary 
to good order and military discipline, but did not sus- 
tain the specific charge — but the reverse of this would 
not be true, i. e., a finding of " not guilty " of " conduct 
to the prejudice etc.," but " guilty " of some specific article. 

A court could never find a person guilty of an offense 
that entailed a punishment greater than the one upon 
which he is charged. 

Courts cannot resort to the general article to evade 
other articles of war. If the offense is proved under the 
specific article it must so find. Courts have sometimes 
done this where the accused is charged under an article 
for which the punishment is mandatory, and which they 
believe too severe for the case. Such action is wholly 
illegal and to be reprobated in the strongest terms. The 
court is assembled for finding out the facts, and, by their 
oaths, they agree to find according to the facts proved. 
If they believe a mandatory punishment too severe, they 

1 20 Howard, 65. * Preeent 62d. 
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have a way open to them by recommending the accused 
to the clemency of the reviewing authority. 

Animadversions. The court has a right, and it is 
often proper that it should animadvert upon the conduct 
of the accuser, prosecutor, or other persons. The ques- 
tion having been raised of the authority of a general court- 
martial) by proper animadversions, to bring to the notice 
of the military commander to whom the proceedings are 
sent, any conduct of the prosecutor or other military per- 
son which may be developed before the court in the due 
course of trial, the General-in-Chief thought it proper to 
affirm such right in clear cases, as one well settled by the 
practice of armies, and that its judicious exercise tends to 
promote justice and discipline.^ 

In the English service, where the power of summary 
dismissal resides in the Crown, it has often happened that 
such animadversions of courts-martial have been followed 
by summary dismissal. In our service such action of 
courts-martial might be followed by bringing the party 
animadverted upon to trial 

Animadversions on Charges. Simmons cites a num- 
ber of instances, where courts-martial have declared charges 
" frivolous, vexatious and groundless," " malicious," " not 
originating in a desire to promote the good of the service," 
" proceeding from warmth of temper and ignorance, insub- 
ordination, animosity, resentment, revenge or conspiracy ;'* 
and other cases, where courts have declared, in their opin- 
ion, that the prosecutor was actuated " by no illiberal or 
improper motive," or, " by a sense of duty and regard for 
the benefit of the service," or that his conduct was " regu- 
lar and impartial," or " laudable and honorable." Such 
remarks, he says, have generally been produced by strong 
assertions or insinuations of the prisoner, not supported by 

" a. O. 8, A. G. O. Jan. 37, 1873. 
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evidence, and have occasionally accompanied an acquittal ; 
at other times a conviction/ 

So in this country. In the case of Bvt. Lieat.-Col. R- 
the court said that " it is constrained to express the opin- 
ion that this prosecution has grown out of personal and 
private animosities existing among some of the oflBcers at 
this post, and that these charges would not have been 
made had these feelinas not arisen." ^ 

On Witnesses axia FcLrties not before the Court. 
The court might remark upon and censure insinuations or 
prevarications of witnesses^ and sometimes might deem it 
proper to call attention to irregularities of persons not be- 
fore the court. In all such cases the court should be care- 
ful not to do injustice to parties, as cases might arise where 
such action would render every member liable to an action 
for defamation. 

Failure to Agree. If a court cannot agree upon a 
finding, all that can be done is for the convening authority 
to dissolve the court and convene a new court for the 
trial of the accused. If the court refused on insufficient 
grounds to arrive at a finding, and, being reconvened' 
persists in its refusal, the convening officer on dissolving 
the court might reprimand the members, but could not 
bring them to trial.^ 

Reconsidering Finding. A court may reconsider its 
finding at any time prior to its final adjournment. A 
motion to reconsider should come from a member who 
voted with the majority, and the court will determine 
whether the motion should be granted or not. 

Keeping Vote, De Hart,* following Tytler,*^ holds 
that the judge-advocate should keep the record of how the 
different members vote, to meet the possible contingency 

» p. 225 (2d Edition). • Q, 0. 86, A. G. O. July 10, 1851. 

• Opinions J. A. G. p. 132. * P. 177. » P. 149. 
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of being required to give evidence of the same before a 
court of justice. Ben6t^ maintains that this memorandum 
mtist be destroyed, while Simmons holds that the decision 
upon this point must be left to each judge-advocate. The 
custom in our service in taking a vote, is simply to note 
the number of votes for and against, and not to write 
down the names of the members and their votes. The 
judge-advocate, therefore, rarely ever has a memorandum 
in his possession. If he, or any'^member of the court, 
should desire to keep such memorandum, there is nothing 
to prevent their so doing. But, as the cases are rare 
where a court of justice would call on them to testify on 
this point, and as such memoranda are liable to become 
^nown, the practice is to be discountenanced. 



CHAPTER Xn. 

EUNISHMENTS. 

The court having come to a finding, the next thing in 
order is the sentence ; but, in order to understand more 
fuUj the rights and duties of the court at this stage, it is 
deemed advisable to devote a separate chapter to the sub- 
ject of punishments before proceeding to the consideration 
of the sentence. 

01]deot of Funlslunent. As to the object of punish- 
ment and the manner of securing it, the following remarks 
are deemed worthy of notice. 

" The repression of crime by corrective discipline de- 
pends mainly on the punishment operating widely as an 
example^ and thus exercising a deterring influence on 
others, and, in a minor degree, by the individual himself 
being deterred from future offense from fear of the conse- 
quences, or by his being so reformed that he ceases to 
commit crime from a better motive than that of fear. 

" The first of these objects will be promoted by carry- 
ing into effect a system of discipline known to be of a 
severe and stringent character, such as will make men 
prudently resolve to keep clear of it if they can. It 
should also dwell on the memory of one who has once 
been subject to it, as a disagreeable and certain conse- 
quence of crime, and thus tend to prevent its repetition. 

" At the same time, however, that a severe discipline 
with more extended objects is maintained, there can be 
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no doubt that efforts should be made to prevent the repe- 
tition of crime by an endeavor to refonn the individual." ^ 

Punishments. Courts-martial^ upon conviction, are 
required to name a punishment appropriate to the offense. 

The punishments which courts-martial may inflict are 
derived from the regulations,^ articles of war, and customs 
of the service. 

In several cases the articles of war prescribe the pun- 
ishment, in others they limit it, but in the majority of 
cases it is left to the discretion of the court. 

The general court-martial is the only one that can in- 
flict the grave punishments, as the minor courts cannot 
try capital cases or commissioned officers, or inflict a fine 
exceeding one month's pay, or imprison, or put to hard 
labor any non-commissioned officer or soldier for a longer 
time than one month.^ 

The various punishments which may be inflicted upon 
officers by the sentence of a general court-martial are : 

(1) Death. The death penalty, however, cannot be 
inflicted except by concurrence of two-thirds of the mem- 
bers of a general court-martial, and only in the cases 
mentioned in the articles of war.^ 

By the municipal code of, the United States it is pro- 
vided that ^^ the manner of inflicting death shall be by 
hanging," "^ and officers or soldiers if found guilty of a crimi- 
nal offense, the sentence for which should be death, would 
be punished in that way; the same maimer would be 
adopted in the case of a spy, or mutineer where death 
resulted. 

During the Revolution some cases happened where* 
deserters were punished by hanging, but; by the custom 

' Extract from an article on the Discipline and Management of Military 
Prisons in the " Aide Memoire to the Military 8cience8," Part I, Vol. III. Lon- 
don, 1848. * Par. 895. > Art. 83. « Art. 96. * Bev. Stat, g 5825. 
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of war now, for purely military offenses the death penalty 
is inflicted by ** shooting to death with musketry." 

(2) Any Punishment except Death. In certain of 
the articles^ courts-martial may for the offeuses named 
therein, when committed in time of peace, inflict any pun- 
ishment except death. The word any^ as used in this con- 
nection, must be limited to those punishments which it is 
customary to inflict according to the custom of war. 

(3) Cashiering. In our articles the punishment of 
cashiering appears in two instances only. Prior to the 
revision of the articles in 1874, the words, " cashiering " 
and "dismissal" appeared frequently. It would seem 
that the two words have ever been perfectly synonymous^ 
although upon this point there is a difference of opinion. 
For a long number of years, however, both in the English 
service and in our own, the legal effect of both have been the 
same ; and when new articles were adopted in 1874, the 
term "cashiering'^ was dropped and "dismissal" substi- 
tuted in all but the two instances cited, and in these it is 
presumed it was overlooked. Singularly enough, in the 
Enghsh Code of 1872 " dismissal " was dropped and 
"cashiering" substituted.^ 

Though the two terms are retained in our articles they 
both have the same effect* * ^ 

(4) Dismissal, When an officer is dismissed from the 
service for cowardice or fraud, the sentence shall further 
direct that the crime, punishment, name, and place of 
abode of the delinquent shall be published in the news- 
papers in and about the camp, and in the State from which 

> Arts. 47 and 51. ' Articles S and 50. 

> The term " cashiering/' is substituted for " dismissal " in the Articles 
of War recently proposed. 

^ The Articles spoken of in Note 3, though substituting " cashiering " for 
"dismissal/' speak of an officer's being dismissed in several cases, 
ft See pamphlet upon the subject by Col. LiebeFi J. A. Corps. 
11 
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the oflfender came, or where he usually resides ; and after 
such publication it shall be scandalous for an officer to 
associate with him/ 

Dismissal with disability to hold any office or em- 
ployment in the service of the United States, is a manda- 
tory punishment for the oflFences named in certain of the 
articles.' 

Dismissal and requirement to refund to the United 
States a certain amount^ is mandatory for the offenses 
named in Article 15. 

Summary Dismissal. The power of summary dis- 
missal of officers up to 1866 rested in the President, as 
commander-in-chief, at all times ; but at present it is pro- 
vided ^ that no officer shall, in time of peace, be discharged 
or dismissed from service except upon and in pursuance 
of, the sentence of a court-martial to that effect, or in 
mitigation thereof. This power is still retained to the 
President in time of war, and he is justified by law and 
authority in summarily dismissing an officer, even after 
trial by court-martial, and a finding of " not guilty," where 
the testimony in his opinion sustains an aggravated 
charge.* Frequent cases of such dismissals occurred 
during the war, upon the recommendation of the review- 
ing authority. 

(5) Suspension. This may be from rank, command 
and pay, or from two of these combined, or from either, 
at the option of the court. 

A sentence of suspension merely by a court-martial 
does not deprive the party of pay and emoluments.' 

When a court-martial suspends an officer from com 

> Art. 100. * Articles 5 and 14. > Art. 99. 

* IV. Opinions Atty. Gen'l, pp 1 and 611. 
» VI Opiniona Atty. Gon'l, Oct. 21, 1858. 
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mand, it may also suspend his pay and emoluments for 
the same time according to the nature of his offense.^ 
There is a similar provision in the Naval Code, in reference 
to which Attorney General Nelson held, that the power of 
a court to suspend the pay and emoluments of an officer 
does not extend heyond the time of his suspension from 
service. It is incidental to that service.' 

Where an officer is suspended from rank and pay, the 
Adjutant General held in 1874 that, during such suspen- 
sion, he is entitled to quarters in kind or commuted un- 
less deprived by sentence of a general court-martial ; ' but 
a similar application for quarters and fuel in 1876 was 
disapproved by the Secretary of War. 

This punishment is deemed to be, as a rule, a bad 
one. The following remarks of the President in the case 
of Surgeon S. are deemed well worthy the consideration 
of courts-martial, "In consideration of the inconve- 
nience to the public service which results from the long 
absence from duty of an officer suspended by sentence of 
a general court-martial, and from the further consideration 
in the particular case of Assistant Surgeon L. H. S., 
that the sentence of the general court-martial, in this case, 
would operate, if fully executed, to promote above him in 
his corps, certainly nineteen officers now below him, and 
perhaps more, the President has been pleased to order 
that the sentence now in force against Asst. Surgeon S. 
be mitigated by substituting one year in place of two 
years, wherever those words occur in that sentence. And 
the President further directs that by a publication in 
General Orders from the War Department, general courts- 
martial in the army before which the question may prop- 
erly come, be invited to consider whether an effectual and 

> Art. 101. 

• IV. Opiniona Atty. Gen'I, p. 833, « Letter A. G. 0., February 1874. 
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appropriate penalty may not be infli cted without injury 
to the service, by adjudging a certain loss of rank instead 
of suspension from rank for a period of time, the effect of 
which upon an officer is not certain when the sentence is 
pronounced, but which must operate to the prejudice of 
the service in removing an officer from duty." ^ 

In 1873 the Secretary of War said, in approving a 
sentence of reduction in rank of an officer, that he did 
not deem it advisable that such sentences should be made 
by courts-martial, as, in some instances they would result 
in great injury to other officers.'^ 

Suspension from rank cuts an officer off from any pro- 
motion to which he might have been entitled if not so sus- 
pended ; but even this works very unequally. The re- 
commendation of the President obviates all this, and has 
been resorted to frequently by courts-martial. In the 
case of Asst. Surgeon W., the court sentenced him " To 
forfeit all rank and claims and privileges arising from ser- 
vices rendered previous to the date of the promulgation 
of this sentence ; to be placed at the bottom of the list 
of assistant surgeons in the army, and to be reprimanded 
in General Orders," * which was approved and executed. 

The Adjutant General held in 1876 that an officer 
sentenced to suspension from rank and command cannot 
be granted leave of absence.^ 

(6) Confinement. This may be to certain limits, as 
to the limits of the post, or closer confinement. 

Officers may be confined in the penitentiary, but Art. 
97 directs that no person in the military service, shall, 
under the sentence of a court-martial, be punished by» con- 
finement in a penitentiary, unless the offense of which he 

» G. O. 43, A. G. O. Dec. 23, 1853. • War Dept., Dec. 10, 1873. 

« G. 0. 28, A. G. O. June 9, 1851. See also 0. 63, A. G. O. Sept. 13, 1828. 
* Hdq'rfl. ol the Army, A. G. 0. Dec. 18, 1876. 
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may be convicted would by some statute of the United 
States, or by some statute of the State, Territory or dis- 
trict, in which such oflTense may be committed, or by the 
common law as the same exists in such State, Territory, or 
district, subject such convict to such punishment. 

Confinement in the penitentiary could not be awarded 
for a purely military offense. 

Officers have been sentenced to confinement in the 
post guard-house, although such punishment is exceed- 
ingly rare, and is not to be approved. In the case of 
Bvt. Major A., tried for " contempt of court," the court 
sentenced him " to be confined in charge of the officer of 
the guard in the post guard-house at this post (Fort Lea- 
venworth, Kansas) during his pending trial, or during the 
pleasure of the court, and denied all communication with 
any one except his counsel." ^ ^ 

(7) Reprimaud, Fublio or Private. Where a public 
reprimand is the sentence of a court-martial, it generally 
proceeds from the convening officer, and is read at the 
head of the regiment, or promulgated in a general order. 

Where a court-martial convened from the headquar- 
ters of a department, sentenced an officer to be repri- 
manded in orders from the War Department, it was 
doubted if any part of the sentence was valid. It would 
seem not competent for the court to remove the sentence 
from the decision of the authority which the law has ap- 
pointed to review and decide it.* 

The Articles * direct that any offiioer who behaves irrev- 
erently at any place of divine worship shall be brought 
before a general court-martial, there to be publicly and 

» G. C. M. O. 36, A. G. O.. Juno 7, 1870. 

* Officers for desertion may be dishonorably discharged from the Bervice 
and confined at hard labor for not less than two nor more than five jeaM, at 
the discretion of the court, in the Articles recently proposed. 

» Q. 0. 15, A. G. O., April 12, 1862. < Art. 52. 
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severely reprimanded by the President thereof. In the 
English service, prior to 1833, this punishment was ap- 
plicable summarily upon the order of a superior or com- 
manding oflScer. Now, however, their article declares that 
it shall follow conviction ; hence a trial is necessary and ap- 
proval. The latter seems much more in accord with the 
rules of justice, although not with the wording of our article.^ 

(8) To be put in Arrest. Any officer or soldier who 
uses any reproachful or, provoking speeches to another 
officer or soldier, shall be put in arrest^ 

(9) * Fine. Fine or imprisonment is made a discre- 
tionary punishment for the offenses named in Article 60. 

The punishments recognized by law as applicable to 
non-commissioned officers and soldiers, which courts-mar- 
tial can inflict are : 
* (1) Death. 

(2) Any Punishment but Death.^ 

(3) Dishonorable Discharge with or without forfeiture 
of pay and allowances, and with or without confinement. 

A sentence of a court-martial adjudging a dishonora- 
ble discharge, to take effect at such period in a term of 
confinement as shall be designated by the reviewing 
authority, is contrary to law — as being a delegation of a 
portion of the judicial power to determine the measure 
of punishment.* 

A court cannot sentence a soldier " to be honorably 
discharged; *' and where the sentence of a court was sim- 
ply " to be discharged," the Judge-Advocate General held 
that this must mean a dishonorable discharge. 

(4) Confinement. Soldiers are sentenced to various 
kinds of confinement. It may be, 

> A trial ia necessary, and an officer or soldier is to be punished at the 
discretion of a court-martial only upon conyiction, in the Articles of War 
recently proposed. * Art. 25. ■ See Articles 47 and 51. 

< G. O. 90. A. Q. O. Oct. 19, 1873. 
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1st. Confinement at hard labor, with or without 
ball and chain. This may be in the penitentiary, military 
prison^ post guard-house, or such place as the reviewing 
authority may direct. 

When the offenses of which a prisoner is convicted, 
or part of them, are punishable with confinement in a 
penitentiary, but the sentence simply prescribes confine- 
ment " at such place as the proper authority may direct," 
the reviewing authority may designate a penitentiary or a 
military prison. ^ 

When a court-martial, however, has sentenced a pris- 
oner to a " military prison " for any offense, no power is 
competent to increase the punishment by designating a 
*' penitentiary " as the place of confinement. It is to be 
hoped that courts will be instructed so that they will not 
cause men convicted of penal offenses to be sent to the 
Leavenworth Prison, as it is desired to keep criminals 
apart from those sentenced for military offenses, not penal.^ 

Confinement of soldiers in the penitentiary is limited 
by the provisions of Art. 97. 

If any State or a military department has made pro- 
vision by law for confinement in a penitentiary thereof, of 
prisoners under sentence by courts-martial of the United 
States, the department commander may designate such 
penitentiary as a place for the execution of any such sen- 
tence to penitentiary confinement; but if no provision has 
been made by any State in the department, the record 
will be forwarded to the Secretary of War for designation 
of a prison. The authority which has designated the place 
of confinement, or higher authority, can change the place 
of confinement, or mitigate or remit the sentence.^ 

> G. C. M. O. 52, A. G. O. June 11, 1877. 

• Letter of Adjutant-General, Sept. 12, 1878, 

> G. 0. 90 Hdqra. of the Army, Oct. 30, 1868. 
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> 

2d. Simple Confinement. A soldier so confined may 
be required to assist in performing the ordinary police of 
the garrison. 

3d. Solitary Confinement simply, or on bread and 
water diet. 

Solitary confinement, or confinement on bread and 
water diet, shall not exceed fourteen days at a time, with 
intervals between the period of such confinement not less 
than such periods ; and not exceeding eighty-four days in 
any one year. 

4th. Confinement and requirement to ask pardon 
for the offenses named in Art. 25. 

A sentence of confinement for a period extending 
beyond the period of a soldier's enlistment is not forbidden 
by law. 

A sentence imposing an imprisonment until a fine, im- 
posed by the same sentence, is paid, is sanctioned by the 
common law and by modern legislation.^ 

In sentences for embezzlement there should be a direc- 
tion that the prisoner should be confined until he should 
have made restitution to the United States of the amount 
of public money found to have been embezled: Without 
this provision in a sentence, there is no means, in the case 
of an officer not bonded, of enforcing such restitution 
beyond the extent of his pay .^ 

When a sentence imposes confinement in a military 
prison, the one at Fort Leavenworth, Kansas, is under- 
stood, as the Judge Advocate General holds this to be the 
only legally established military prison.^ 

5th. Forfeiture of Fay and Allowances. Any for 

' In all cases where fines other than forfeitures of pay are imposed by sen 
tence of general coarts-manial or military commissions, the prisoner is to be 
confined until the fine is paid, unless a limit has been fixed by the sentence 
to the period of such confinement, by the Articles recently proposed. 

« G. C. M. 0. 27, A. G. O. Sept. 12, 1872. 

« Letter A. G. O. Nov.l4, 1878. 
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feiture of pay by a court-martial reverts to the United 
States. A court cannot assign or make over the pay of a 
soldier to any other person, nor can a soldier be required 
to receipt for money paid without his consent to another 
person.^ 

A court-martial, except in cases which may arise, 
under the 32d * Article of War, have not authority to find 
a verdict of debt against a soldier, and to direct, by their 
sentence, the payment of debts to sutlers or other 
persons." 

Where soldiers are married, forfeiture of pay has fre- 
quently the effect of punishing the innocent family of the 
accused, and, for this reason, the Judge-Advocate General 
recommends that in such cases the punishment be cau- 
tiously employed.* 

It is sometimes stated in sentences of forfeiture that a 
soldier shall forfeit so much of his " monthly pay per 
month." The addition of the words " monthly pay " as 
employed in such sentences adds nothing to the meaning 
of the sentence, affects in no manner its legal import, and 
is in any case wholly superfluous.' 

6th. Reprimand Public or Private. 

7th. To be reduced to the ranks when non-commis- 
sioned officers. 

When it is intended to punish a non-commissioned 
officer by confinement it is proper to reduce him first. 

Courts-martial, though they may sentence the noi^ 
conmiissioned staff to discharge, cannot sentence them to 
be reduced.' 

By " custom of the service " other punishments are 
inflicted on soldiers, which are held valid, and often a 

> G. O. 2, A. G. O. Fob. 28, 1857, G. 0. 1«3, A. G. O. April 15, 1854. 

* Preaent 54th. « G. O. 21, A. G. O. April 8, 1851. 

* Opinions J. A. G. p. 809. » G. 0. 121. A. G. 0. Oct 15. 1874. 

* Begulationfl, par. 896. 
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sentence combines two or more of the above named pun- 
ishments. 

Deserters. Every soldier who deserts the service of 
the United States shall be liable to serv^ for such period 
as shall, with the time he may have served previous to 
his desertion, amount to the full term of his enlistment. 
This provision not being positive, the Secretary of War 
held in 1843 that it was necessary to embody in the 
sentence of the court, in every case of the conviction of a 
deserter, that he shall make good the time lost by his 
absence from the service — ^if such be the intention of the 
court.* Regulations prescribe, however, that a soldier shaM 
make good the time lost by desertion, unless discharged 
by competent authority ; ^ and the Judge-Advocate Gen- 
eral holds that the deserter is liable, as such, to make 
good to the service the time lost by his desertion, irre- 
spective of the terms of his sentence, if tried and con- 
victed by a court-martial.* 

By an order of 1865, it was further provided that 
non-commissioned oflBcers or soldiers who have absented 
themselves without authority from their company or regi- 
ment, or posts of duty, shall also in fulfillment of their 
contract, make good the time lost by reason of unauthor- 
ized absence, upon such heing found hy a courirmartiaV 
It is not necessary therefore to include this requirement 
in the sentence. 

In reckoning the time of service of a deserter, he is 
to be considered as again in service when delivered up 
as a deserter to the proper authority.* 

When deserters enlist in other regiments, their period 
of service during such enlistment cannot be estimated in 

> Article 48th. • a, O. 46, A. G. 0. July 15, 1843. 

• Par. 158. < Opinions J. A. G. p. 139. 

» G. 0. 16, A. G. O. Feb. 8, 1865. • Regulations, par. 161. 
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making good the time lost by desertion under their first 
enlistment.^ 

Deserters forfeit all pay and allowances due at the 
time of desertion. No retained pay under the act of 
May 15, 1872, can accrue to the benefit of a soldier who 
has deserted at any time during his enlistment.^ 

Forfeiture of pay due at date of desertion, as well as 
that accruing for the period of unauthorized absence, 
results hy operation of law whether or not the soldier is 
tried or sentenced. But of course, in the great majority 
of cases, this liability as well as that of making good the 
time lost by desertion, can properly be enforced, and jus- 
tice be done, only by bringing the offender to trial, and 
having the fact of desertion judicially determined.^ 

The reward of thirty dollars authorized to be paid for 
the apprehension and delivery of a deserter by G. 0. 325, 
A. G. 0., 1863, is charged against a deserter whether 
expressly provided for in the sentence or not * 

A soldier who is tried by a general court-martial for 
" desertion," but only found guilty of " absence without 
leave," forfeits the reward of thirty dollars paid for his 
arrest.^ 

The deposits of soldiers with paymasters, under the act 
of Congress of May 15, 1872, are forfeited by desertion.' 

Sec. 1998 Revised Statutes provides that every person 
who hereafter deserts the military service shall be liable 
to all the penalties and forfeitures of Sec. 1996. These 
penalties are a voluntary relinquishment and forfeiture 
of the rights of citizenship, and incapability forever of 
holding an office of trust or profit under the United States, 
or of exercising any rights of citizens thereof. This pro- 

> G. O. 4, A. a. O. Jan. 12, 1874. 

• G. O. 88, A. G. O, Sept. «, 1878. « Opinions J. A. G. p. 189. 
« Ibid, p. 864. » Endorsement of Sec*/ of War, Not. 28, 1874. 

• Bevised Statutes § 1805. 
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vision not being positive, in order to make it effective, 
courts-martial would have to embody it in their sentence.^ 

Time of War. In time of war, insurrection or rebel- 
lion, the jurisdiction of courts-martial is extended to a 
large class of crimes when committed by persons in the 
military service, not triable in time of peace, and the pun- 
ishment in any of these cases is not to be less than the 
punishment provided for the like offenses by the laws of 
the state, territory or district, in which such offense may 
have been committed.^ Courts-martial ordinarily would 
limit themselves to the punishments provided ; but in 
cases where severer punishments have been awarded they 
have been held legal and approved. 

Corporal Punishment. Certain of the articles re- 
quire the infliction of corporal punishment.^ By reference 
to the 17th article it will be seen that confinement is re- 
garded as a corporal punishment, and would doubtless 
most frequently be resorted to under these articles. 

The old corporal punishments of flogging, branding, 
marking or tattooing on the body, are prohibited by the 
98th Article of War. In view of this abolition the Judge- 
Advocate General says that courts-martial must needs 
often draw upon the customs of the service for a penalty 
which shall insure the description of a corporal punish- 
ment. Thus, the accused may be adjudged to carry a 
loaded knapsack for a certain time, stand on a barrel, or 
suffer any other ignominy which would naturally result in 
a degree of bodily pain or fatigue, provided the same were 
not excessive and physically injurious.* 

Punishments Prohibited, Courts-martial in our ser- 
vice have sometimes awarded sentences which have been 
disapproved on account of their nature. 

» ThiB peeulte bj operation of law in the Articles of War recently proposed. 
• See Article 58. « Articles 17. * Opinions J. A. G. p. 16. 
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Where a soldier was sentenced to do a certain amount 
. of gaard duty, the Secretary of War said, " The attention 
of courts-martial and of reviewing officers is called to the 
danger of associating with the honorable and important 
duty of guards any idea of punishment or degradation. 
These remarks are called forth in disapproving the sen- 
tence of a court-martial directing that a prisoner shall do 
guard duty every other day for a year/' ^ 

Where a court-martial sentenced a soldier for absence 
without leave " to serve one year after his present term of 
enlistment expires," the following remarks were made, — 
Courts-martial are reminded that " additional service " is 
not mentioned by regulations, or by any text writer, as 
one of the punishments proper to be inflicted by them. 
Sentences for "absence without leave" cannot be sup- 
ported by analogy to cases of " desertion," for the reason 
that the service required in cases of desertion is not by 
virtue of the sentence, or dependent upon it, but results 
by operation of law in ftflfillment of a contract The 
military service of the United States has always been 
considered honorable. It doea^ot therefore comport with 
the honor, dignity, or security of the service to use it as a 
punishment for an offender. Such use will go far to 
destroy the esprii de corps which is so essential to the 
efficiency oran army.^ 

Where a court proceeded to direct that an officer tried 
should be discharged from arrest and returned to duty 
with his regiment, the commanding general held that 
« this was an entire transcending of the province of the 
court." ^ 

' G. 0. 3, A. G. O. Jun. 3, 1864. G. C. M. 0. 7, A. G. O. May 19, 1871. 

• G. C. M. O. 829, A. G. 0. Oct. 19. 1864. But in 1865 "abnence without 
leave " was placed in this respect on the 0ame footing as " desertion," a9< 
previously stated in this Chapter. 

* G. 0. 18, A. G. O. Jan. 18, 1862. 
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power as to punishments, but must remember their oath 
to be guided by the provisions of the rules and articles of 
war, and, where a doubt arises not explained by those 
articles, then by their consciences, the best of their under- 
standing, and the custom of war in like cases. 

Voting on Sentence. Each member is required to 
vote upon a sentence, and, even though a member may 
have voted " not guilty," if the majority of the court (or 
two-thirds where the death penalty is involved) vote 
^* guilty,'' it is his duty to vote an appropriate punish- 
ment : and where the offense falls under an article man- 
datory as to punishment, to vote for such sentence. 
There has been much difference of opiui/^n upon this point, 
but the rulft above given seems to be the accepted one in 
this country. While at first glance it may seem improper 
for a member who believes an accused innocent to vote to 
punish him, yet, this comes from the twofold character — 
as judges and jurymen — ^in which the members act. In 
the latter capacity they vote on the finding, in the former 
on the sentence. The sajne thing happens in civil cases 
where a judge, having heard all the evidence', and believ- 
ing the prisoner innocent, is- nevettbeleaf oMig^d to de- 
clare a sentence on the finding of the juiQr<«^r t » V 

Manner of Voting. Tbe manner ^tXo^saH^ in a dis- 
cretionary punishment is ~as follows : — Each member of 
the court or such members as see fit, write out a sentence ; 
these are collected by the judge-advocate who reads them 
to the court, and then proceeds to take its vote commenc- 
ing with the lightest recommended. If this is rejected 
he takes the next lightest in order, and so on till one is 
agreed to by the proper number. Where an agreement 
cannot easily be reached, it is suggested that a vote first 
be taken on the kind of punishment best to be awarded ; 
for instance, whether it shall be confinement, or forfeiture 
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or both combined. This being agreed upon, the amount 
can more easily be settled. 

If the members of the court are unable to agree upon 
a sentence, which would rarely ever happen, all that can 
be done is for the reviewing officer to adopt the same 
course as prescribed in failure to agree upon a finding. 

Ohangiiig Sentence. Courts-martial, at any time 
during their sitting, may reconsider any judgment or 
sentence rendered by them, and alter it as seems to them 
proper. This was first illustrated in our service in the 
case of Peter Williamson, a soldier tried for desertion. 
He was sentenced " to confinement at hard labor with ball 
and chain." On the ensuing day, at the suggestion of a 
member, the said sentence was reconsidered and the court 
substituted the following : — ^^ that the said Peter- William- 
son be shot to death." The question of the power of the 
court to so act was referred to Attorney General Wirt 
who said, — " In courts of civil jurisdiction when sitting 
even in criminal cases, the court is not concluded by an 
opinion which they may have expressed in any one day 
of its session, the whole subject being completely within 
its control' until the end of the term, and I am not apprised 
of any difference.in the powers of the two courts over the 
subjects which severally belong to them during the con- 
tinuance of their respective terms. 

" If a civil court of criminal jurisdiction, therefore, may 
lawfully reconsider and alter during the term, any opin- 
ion which it may have pronounced on a previous day of 
the same term ; so, in like manner, I conceive may a 
court-martial * * * A general court-martial convened for 
general purposes, continues a court with full powers 
while it has any business to do, of which it alone is the 
judge ; and while it so continues a court, its power of 

judicial deliberation and decision over all the subjects 
12 
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which may have been brought before it is as full on the last 
day of its sittings as on any preceding day. I am of the 
opinion that the court had the power to alter the opinion 
they had expressed on the preceding day, and that their 
final opinion is regularly and legally pronounced."^ 

The question again came up in 1844, but was com- 
plicated, as it involved the right of a mutUated court to 
change a former judgment or sentence. A General 
Order from the War Department published the following 
decision : 

" However it may be asserted that the usage and laws 
of courts-martial may sanction the right of the court to 
amend and entirely change their positive decision at any 
time before their final adjournment, yet it is a right that 
should be cautiously exercised, and only on obvious and 
extraordinary occasions. In the present instance, a full 
court acquitted the prisoner, and upon the next day a 
mutilated court, one member being absent, undertake to 
rescind the judgment of the previous day, and to pro- 
nounce the accused guilty and sentence him to punish- 
ment. To justify such reversal, the court should be as 
full and constituted precisely as it was, when the first 
judgment was pronounced. In consequence of this irregu- 
larity, the proceedings of the court are diaapproved." ^ 

If, however, a mutilated court, on revision, can alter 
its sentence as is now held to be the case, there is no rea- 
son why such alteration should not be made during the 
original proceedings.^ 

It frequently happens that there are circumstances 
connected with a case which lead courts to award a mUder 
punishment than they ordinarily would for similar offenses. 
Thus age, inexperience, length of service, aggravating 

» I. Opinione Att'y Gen'l, Aug. 29, 1819. 

• G. O. 40, A. G. O. Oct. 14, 1844. » See Chapter XIV. page. 192. 
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causes^ etc., may be reasons for such action. In these 
cases it is well for the court to add something to indicate 
its reasons for so doing. Without it, their action may 
appear inconsistent to the reviewing authority and have a 
bad eflfect upon the discipline of the service. The follow- 
ing form is frequently used : " The court is thus lenient 
on account of the previous good character of the accused 
as shown in evidence." Any reason, of course, may be 
assigned. 

Some doubt has arisen as to whether a court in 
awarding a sentence could take into consideration pre- 
vious confinement, or whether this was purely a matter 
for the reviewing authority. On this point, the Secretary 
of War in 1874 said, — "It appears in evidence that the 
prisoner was in confinement some time before his trial ; 
but the court, having the power to fix the sentence, could 
take this into consideration, and adjust the punishment 
accordingly."^ 

Recommendations to Clemency. As it may often 
happen, especially in mandatory sentences, that the pun- 
ishment for the particular case tried is greater than the 
members deem appropriate, recommendations to clemency 
are made by all or part of the members, setting forth 
reasons to induce leniency on the part of the reviewing 
authority. It is weU settled that such recommendations 
are no ^part of the judicial proceedings or record of the 
court ; it is merely the personal act of the parties signing 
it. The recommendation should be signed by all the 
members making it, but they should be careful not to in- 
dicate to the reviewing authority the particular mode in 
which he should exercise his clemency. 

Such recommendations should not be embodied in the 
proceedings, but attached to, or forwarded separately 

1 a. C. M. 0. 03, A. a. 0., Aug. 10. 
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with them.^ Rocommendations to mercy should be made 
with care. Where six members of a court recommended 
an accused (found guilty of drawing money on fraudulent 
discharge final statement papers) to clemency on account 
of previous good character, the Secretary of War said, 
" The oflScers recommending the accused to clemency are 
admonished as to the impropriety of such recommenda- 
tions in favor of convicted forgers, which can only tend 
to lower the standard of honesty and trust-worthiness in 
the military service, and bring courts-martial into low es- 
teem/"^ 

Forfeiture of Pay. In forfeiting a soldier's pay, 
courts-martial frequently except the just dues of the 
laundress. This is not necessary, as it has been held that 
so much of the pay of a soldier as is required to satisfy 
the certified claims of a laundress cannot be diverted from 
that object by sentence of a court-martial.'* 

Sentences of forfeiture of pay cannot apply to the 
" deposits " of an enlisted man under the act of 1872. 

Meaning of Word Month. The word month as used 
in common parlance, and in ordinary business transactions, 
means a calendar and not a lunar month, and in the case 
of a sentence by court-martial it is to be so construed/ 

' The members making recommendations to clemency are reqaired to 
state on the record their reasons for such recommendations, in the Articles 
recently proposed. 

• G. 0. 342. A. G. O., Oct. 19, 1868. 

* Regulations, ^ 1329. ^ Opiniond J. A. G., p. 844. 
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No sentence of a court-martial can be carried into exe- 
cution until the proceedings shall have been approved by 
the officer ordering the court, or by the officer command- 
ing for the time being.^ 

To this end the judge-advocate should forward the 
authenticated proceedings as expeditiously as possible to 
the officer having authority to confirm the sentence. 
Whether he will forward the proceedings of each case as 
soon as finished, or retain and forward all the cases tried 
at the end of the session, will depend upon circumstances. 
The latter is the ordinary custom, but, when there is a 
probability of a court sitting for several days, it is better 
to forward each case, thus doing as little injustice as 
possible.* 

The reviewing authority must state his decisions and 
orders on the proceedings in each case." The orders and 
decisions should properly be written in the record at the 
end of the proceedings, and, though the case may require 
the action of a higher authority, these " orders, etc.," 
should appear. A mere reference or forwarding of the 
record in such cases is not expressive of any " decision '* 
or " order " thereon, and does not fulfill the requirements 
of the law.^ He should formally act on it and note his 

» Art. 104. 

' Proceed iDgs sboald be forwarded with a letter of transmittal ; the 
charges and papers connected therewith being enclosed. 

' Regulations, par. 896. ^ Opinions J. A. G., p. 318. 
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■ 

approval or disapproval. This action of the reviewing 
authority is a legal act on his part, which is required be- 
fore the sentence can be executed ; and, as the law re- 
quires a particular person to perform the act, it cannot be 
delegated. The Judge-Advocate General advises that the 
approval or -disapproval of the reviewing oflScer should be 
attested by his personal signature, and that the custom of 
impressing his name by a stamp, or having it affixed in 
his name by his Adjutant General, should be discoun- 
tenanced.^ 

This power conferred upon the reviewing officer is of 
great importance. By his approval he may, with some 
few exceptions, decide that the punishments awarded 
shall be inflicted, and, unless such approval is given, it 
cannot be executed. By his disapproval he may render 
the proceedings nugatory and thus terminate any future 
proceedings in the case,^ and this whether he has the 
power of final approval or not. 

Neither the President or Secretary of War have power 
to approve or disapprove a sentence of a court-martial in 
a case where it may lawfully be carried into execution on 
the confirmation of the officer ordering the court.^ 

The power of confirmation includes the right to approve 
of certain parts of the proceedings, to disapprove of 
others ; to send the case back to the court for reconsidera- 
tion or revision ; to comment on the action of the court, 
the judge-advocate or accused, or any portion of the record j 
and this is not only the right, but the duty of the review- 
ing officer. He should be careful that no fatal defects in 
the record are overlooked ; should call the attention of the 

* The personal examination of proceedings by reviewing officers and 
the indorsement of their approval of the sentence, upon the record, over their 
own signatures is required by tiie Articles of War recently proposed. 

* G. O. 209. A. G. O. July 7, 18G3. 

* XI Opinions Attorney General, Jane 20, 1865. 
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court in the orders promulgating the proceeding! 
irregularities ; in fact should make a careful and thorough 
revision of the case, and be governed in his decisions by 
the rules of law. 

In a drctt/ar issued from the War Department in 1874, 
commanders, in reviewing the proceedings o*courts-mar- 
tial, are requested to be careful not to omit to note the 
date of their action in the proper place of each record. 
The history of the case, as it should fully appear, is im- 
perfect without such date. 

Proceedings may be confirmed but not approved.^ 

If the finding upon two or more charges be " guilty," 
the reviewing officer may disapprove the finding on one of 
these, and, approving the other, direct the sentence to be 
executed, provided it is appropriate to the oiFense under 
the approved charge. The same would be true in a single 
charge where he disapproves of portions of the testimony, 
or of the proceedings ; he may approve the sentence, pro- 
vided the parts disapproved do not affect the validity of 
the proceedings. 

The reviewing officer could not disapprove the pro- 
ceedings in a case, and then direct that the sentence be 
executed, or order it executed in a mitigated form. 
When the proceedings are disapproved there is no legal 
sentence which can be executed. 

In 1874 a soldier convicted of desertion was sen- 
tenced, ''to be dishonorably discharged the service of 
the United States, etc., and to be confined in such military 
penitentiary as the commanding general may direct." 
There being no such place as a " military penitentiary," 
and confinement in any penitentiary for a purely military 
offense being illegal, the reviewing officer held that " when 
a sentence is divisible into distinct parts, and one of these 

* a. O. 54, A. G. 0., Aug. 19, 1848. 
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is contrary to law, it is within the power of the reviewing 
authority to give effect to that which is legal, setting aside 
the illegal part * * * On the other hand, a sentence 
conforming to law cannot be substituted by the reviewing 
authority for one which is contrary to law. The substi- 
tution of onte punishment for another can only be resorted 
to in exercise of the power of mitigation, but a sentence 
cannot be mitigated until it has been confirmed, and its 
confirmation rests upon its legality. It is accordingly 
neither within the power of the reviewing authority to 
confirm the illegal part of a sentence for the purpose of 
giving it a legal effect by mitigation, nor to supply this 
absence of power by confirming the sentence with the 
exception of the illegal part, substituting for the latter a 
punishment which would have been legal. When a sen- 
tence, or part of a sentence, is contrary to law, it (or so 
much of it) is void, and, unless amended on a reassem- 
bling of the court, must be disapproved.^ 

The question has arisen as to the power of a review- 
ing officer to suspend a sentence, the suspension to be 
dependent on the future good behavior of the parties. In 
a case in which this was done, the Judge-Advocate General 
said : " However beneficial to the interests of the service 
the plan adopted by Col. M. may be, about which I re- 
frain from expressing an opinion, I know of no authority, 
either in statutes or in the customs of the service for the 
practice originated by him." ^ Such a suspension was 
however made by the Secrefciry of War in 1866 in the 
case of certain cadets.^ 

Approval of Secretary of War. It had long been 
considered settled that the Secretary of War, "as the 

* G. O. 101, Hdqrs. Mil. Div. of the Atlantic, Dec 31, 1874, approved by 
the Judge- Advocate General, Dec. 22, 1874. 

* Bureau of Military Justice, Feb. 25, 1870. 
» G. C. M. O., A. G. 0., Feb. 10, 1866. 
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regular constitutional organ of the President/' had the 
power of acting upon court-martial proceedings requiring 
the President's approval/' ^ Where it was objected in a 
sentence of dismissal of an officer that the sentence was 
published as confirmed "by order of the Secretary of 
War/' and that the requirements of Article 106, " requiring 
the confirmation of the President/' had not been complied 
with, the Judge-Advocate General held that such objec- 
tion could not be sustained.^ 

In the case of Major Runkle, however, notwithstand- 
ing the proceedings were laid before the President (Gen. 
Grant) and approved as mitigated by him, yet, because 
his signature was not attached to the record but signed 
by the Secretary of War, President Hayes decided that 
he was improperly dismissed, revoked the order of dis- 
missal, and disapproved the proceedings and sentence, re- 
instating him in the army.' His case came before the 
Senate for decision, upon the legality of the latter action, 
and is still imdecided. 

In the similar case of Capt. Armes, the Senate Com- 
mittee on Military Afiairs held that the President's duty 
in this regard (i. e. as reviewing officer) is judicial, and 
therefore cannot be performed by any one save the Presi- 
dent himself. The record o^his judgment, of his '' decision 
and orders " may, of course, like any ministerial act, be 
performed by another hand, but the judgment, the decis- 
ion, the orders in the case, must result from the operations 
of his mind and conscience.^ 

Article 104 directs that the proceedings be approved 
by the officer ordering the court, or hy the officer command- 
inff for the time being. Where the officer who convened a 

1 Opinions Attorney-General, p. 880. U. S. ««. Eliaeon, 16 Peters 291, WU- 
oox M. Jackson, 13 Peters 498. 

* Opinions J. A. G., p. 25. > S. 0. 166, A. G. C, Augast 4, 1874. 

^ Senate Beport 121, 45th Congress, 2d Session. 
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court-martial has ceased at the date of the sentence and 
termination of the proceedings to exercise the command 
to which the accused belongs, the proceedings must be 
reviewed by his successor in such command. And where 
the regiments and companies of a number of enlisted men 
at the date of their conviction, had been separated from 
the command of the general who convened the court, the 
Judge-Advocate General held that the proper reviewing 
oflScer in each case was the officer commanding the divis- 
ion, etc., to which the company or regiment of the accused 
was attached.! 

Some question has arisen as to who is the proper re- 
viewing officer in cases tried by courts convened by a 
department commander, when such commander is absent 
from the department. For a long time department com- 
manders have been accustomed to act on proceedings, even 
when thousands of miles away from their department. 
This was done on the ground that they are appointed as 
such by the President, and that the right remains in them 
until regularly relieved, and that the next in command, 
unless so designated by the President, is not the depart- 
ment commander so as to allow him to act on court-martial 
proceedings. In the late case of Capt. Campbell, Sixth 
Cavalry, where the proceedings were confirmed by a de- 
partment commander, on leave of absence some 1500 
mUes beyond the limits of his department, the proceedings 
were disapproved on this ground. 

The Superintendent of the United States Military 
Academy has power to convene courts-martial for the 
trial of cadets, and to execute the sentences of such 
courts, except the sentences of suspension and dismission, 
subject to the same limitations and conditions now exist- 
ing as to other general courts-martiaL 

^ opinions J. A. Q., p. 24. 
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In those cases, however, where the power of final con- 
firmation and execution resides in a higher authority, the 
original reviewing officer — that is, the officer ordering the 
court,— has an absolute power by disapproval to render the 
sentence nugatory. In forwarding such proceedings, how- 
ever, if he approves them, he should always subscribe a 
formal approval} 

No officer can review the proceedings of a court upon 
which he sat as a member. Should an officer, sitting as 
a member of a court-martial, succeed the convening officer 
in command before the proceedings are forwarded for ap- 
proval, he cannot review them as " commanding officer 
for the time being," but must forward them to his proper 
superior. 

Approval of President. There are certain cases in 
which the sentences of courts-martial cannot be executed 
without the approval of the President. These are : 

1st. Death sentences. 

The Articles ^ direct that no sentence of a court-mar- 
tial, inflicting the punishment of death, shall be carried 
into execution until it shall have been confirmed by 
the President. To this there are some exceptions in time 
of war, in the case of persons convicted as spies, muti- 
neers, deserters, murderers, or guerilla maurauders con- 
victed of robbery, burglary, arson, rape, assault with 
intent to commit rape, or of violations of the laws and 
customs of war. In these cases the sentence of death 
may be carried into execution, upon confirmation, by the 
commanding general in the field, or the commander of the 
department as the case may be. 

2d. Dismissal of an officer in time of peace.^ 

In time of war, while the sentence of dismissal of an 
officer does not require the approval of the President, 

1 OpinionB J. A. G., p. 55. • Art. 105. » Article 106. 
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Art. 107 provides that no sentence of a court-martial, ap- 
pointed by the commander of a division, or of a separate 
brigade of troops, directing the dismissal of an officer, 
shall be carried into execution until it shall have been 
confirmed by the general commanding the army in the 
field to which the division or brigade belongs. 

In this connection Article 111 should be read. " Any 
officer who has authority to carry into execution the sen- 
tence of death, or of dismissal of an officer, may suspend 
the same until the pleasure of the President shall be 
known, and, in such case he shall immediately transmit 
to the President a copy of the order of suspension, to- 
gether with a copy of the proceedings of the court." 

3d. Sentences respecting general officers.^ 

With these exceptions all sentences of a court-mar- 
tial may be confirmed and carried into execution by the 
officer ordering the court, or by the officer commanding 
for the time being. 

Regulations formerly authorized a superior military 
commander to the officer confirming the proceedings to 
suspend the execution of the sentence, when, in his judg- 
ment it was void upon the face of the proceedings, or when 
he saw a fit case for executive clemency.^ In 1853, it 
was held to be not only within the authority, but the 
duty of every commander attentively to inspect and 
supervise the proceedings of courts-martial within his com- 
mand.^ In 1874, the Secretary of War held that this 
portion of Par. 889 of the Army Regulations (after first 
clause) as legally inoperative, because inconsistent with 
the 65th and 89th Articles of War,* in authorizing a 
commander not contemplated by those articles (viz. a 
superior military commander to the officer confirming 

1 Art. 108. ' RegulatioDB 1863, par. 899. 

* G. O. 22, A. e. C, Aug. 28, 1853. « Present 109th and 112th. 
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the proceedings) to "suspend" and "prohibit" the 
execution of sentences. G. 0. 22, Aug. 23d, 1853, 
above quoted, so far as conveying a contrary view, was 
therefore revoked.^ 

This order, in 1874, was held by the Judge- Advocate 
General to apply only to the proceedings of general courts- 
martial, and not to prohibit a department commander from 
suspending the execution of the sentence of a garrison 
court approved by the post commander.^ 

The proceedings of the minor courts-martial must be 
transmitted without delay by the garrison or other com- 
mander to the department headquarters for the supervision 
of the department commander .» 

Such a commander is authorized to set aside the pro- 
ceedings of such courts, so forwarded to him, without 
reference to the War Department.* By this is not meant 
power to set aside proceedings not invalid in themselves, 
but only such as are illegal in . some particular. This is 
implied from a decision of the Judge-Advocate General 
since the publication of the Digest, which was approved by 
the Secretary of War.' 

Field OfEioer's Court. The 110th Article directs that 
no sentence of a field officer, detailed to try soldiers of his 
regiment, shall be carried into execution, until the whole 
proceedings shall have been approved by the brigade com- 
mander, or, in case there be no brigade commander, by 
the commanding officer of the post 

In reviewing these cases, the regularity of the proceed- 
ings, and the adaptation of the punishment to the offense of 
which the party has been found guilty, are the only ques- 
tions on which the reviewing officer can be enabled to pass 

» O. 0. 73, A. G. 0.. July 7, 1873. 

* Bureau of Militaiy Justice, Dec 27, 1878. 

* BegulatiouB, par. 898. ^ Opinions J. A« G., p. 28. 

* Letter from A. G. O., Dec. 28, 1878. 
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a judgment. It could not have been contemplated that 
he should inquire into the sufficiency of the testimony 
to sustain the sentence. Had this been intended it would 
have been necessary to spread upon the record the evidence 
in all its details in each case, and such a record it would 
often be out of the power of the " field officer " to pre- 
pare.* 

Revision. It is not within the power of the review- 
ing authority to enlarge the punishment awarded by a 
court-martial, nor change it except by way of mitigation, 
which will hereafter be discussed. If he deems the sen- 
tence inadequate, or if he finds portions of the record defec- 
tive which can properly be corrected, he should reconvene 
the court, or, if in session, return the proceedings with 
such suggestions as he deems proper. If the court has 
been dissolved by order of the reviewing officer, it cannot 
be reconvened, but if not, it is still a legal court. 

Procedure. When a court is reconvened for a substan- 
tial amendment to its record, the reconvening order should 
be spread upon the record, which should show that at least 
five members of the court, the judge-advocate, and the 
accused were present, and that the amendment was then 
made to conform to, and express the truth in the case. 

A mere clerical error can be corrected without having 
the accused present, and of course where the question for 
reconsideration touches the finding or sentence, the court 
would sit with closed doors. 

The correction of a clerical error in the material aver- 
ment of the swearing of the court, etc., effected by means 
of a simple interlineation upon the record, is not sufficient 
in law. The authority by which the correction is made 
must appear, and the record must show that the court was 
duly reassembled and the correction regularly made at a 

> OpinioQfl J. A. G., p. 176. 
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formal session. If the court has been dissolved, the record 
corrected .only by such formal interlineation in the particu- 
lar referried to, is invalid, and the sentence inoperative/ 

A reviewing authority has no power to compel a court- 
martial to alter its sentence. He can only recommend 
certaein action upon reconvening it, and, if the court disagree 
with him, it may adhere to its original finding and sen- 
tence. It would be proper for a court, in adhering to its 
original findings and sentence, to state its reasons for so 
doing, although this is optional with the court. 

Number of Revisions. In 1843 the Secretary of 
War held that, as there was no restriction in our rules and 
articles, proceedings may be remanded for revision as 
often as the superior authority shall deem necessary for 
attaining the purposes of justice.^ There is nothing said 
in our articles on the subject of revision, but the rule 
which obtained in the English service at the time of adop- 
tion of our articles has, by custom of the service, it is be- 
lieved, obtained in ours. In that service the proceedings 
can be sent back but once.* 

Reoeiving New Testimony. It is the general rule 
of law that no new testimony can be legally taken before 
a reconvened court. In 1872, however, the Judge- 
Advocate General held " that when a court has erred in 
its rulings in the rejection of a witness for supposed in- 
competency, or in rejecting oflFered documentary evidence, 
or in not permitting a proper and legal question to be put 
to a witness, the reviewing authority should reconvene 
the court for a reconsideration of its action, with sugges- 
tions for its guidance, and that the court may, therefore, 
should it concur in the views submitted, proceed to 
remedy the error or errors pointed out. 

1 Opinions J. A. G., p. 817. ' G. O. 2, A. G. O., Jan, 18, 1844. 

* See VI. Opinions Attorney General, p. 304. 
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" No witness not previously called can legally be ex- 
amined before a reconvened court. 

" In cases where courts are reconvened, and their at- 
tention called to such errors of ruling as have been herein 
referred to, and they become convinced of their error, they 
may, it is true, modify or completely change their find- 
ings ; but, if this is done without having before them the 
excluded witness or document, or hearing the response to 
the rejected question, it is obvious tiiat the ends of jus- 
tice may not be accomplished.* " 

The prisoner and his counsel should be present under 
such circumstances, and it may be necessary for him to 
call witnesses in rebuttal of statements made at such 
time. 

In 1874 a court improperly refused to call a witness 
for the accused. Upon this fact being submitted to them 
(the court being reconvened) by the reviewing authority, 
the court still refused to call the witness on the ground 
that, not having been summoned and put upon the stand, 
he had not been " called " in the sense of the above order. 
This view was held erroneous by the reviewing authority 
and his opinion confirmed by the Judge-Advocate General. 
The latter said, — " Under a fair interpretation of the 
record, the witness in this case must be treated as having 
been ^ called * so far as it was practicable for the accused 
to call him." ^ 

Revision by Mutilated Gourt. A question of con- 
siderable importance has arisen as to the power of a muti- 
lated court to revise its proceedings upon being reconvened. 
A general court-martial assembled at West Point in 1853, 
for the trial of two cadets, and was reconvened by the 
Secretary of War to revise its sentence. On re-assem- 

» Q. O. 82, A. a. O., Aug. 29, 1872. 

• a. C. M. O. 55, Hdqw. Dept. of California, Dec. 13, 1875, approved by 
Secry. of War, Nov. 29, 1876. 
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Wing two of the original members were absent, and the 
question as to the power of such a court to revise its sen- 
tence was referred to the Attorney-General, who held that 
the absence of the two members at the re-assembling of 
the court did not impair its jurisdiction, or otherwise affect 
its power to revise the sentence ; and that it was the same 
continuous and competent court as when it first assembled 
under the order of the Secretary/ 

Such remains the law as expounded by the Attorney- 
General and adopted by the War Department ; but, inso- 
much as apparent injustice at least might be done an ac- 
cused by a mutilated court changing its finding or sentence, 
its members should well consider the matter before taking 
such action. 

" Although a court-martial, on revision, is competent 
to amend any defect which has resulted from its own 
decision, not connected with questions of legality of pro- 
cedure, it yet nevertheless cannot amend any illegality as 
to the constitution of the court, or any defect in its com- 
position ; nor can any illegality in the charge be so reme- 
died. Such deficiencies must be fatal to all the proceed- 
ings, and any sentence or opinions rendered by them be 
innoxious to the prisoneif." ^ 

The President may direct a court-martial to reconsider 
their judgment in cases where his previous sanction is 
necessary for the execution of such judgment.* 
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PAKDON AND MITIGATION. 

By the Constitution of the United States the President 
has power to grant reprieves and pardons for all offenses 
against the United States, except in cases of impeachment.* 

Every officer who is authorized to order a general 

> VII. Opinibns Att'y-Gen., p. 838 et seq. Publialied in G. 0. 19, A. 0. 0. 
Kov. 12, 1855. « De Hart. p. 207. 

• IV. Opinions A.tt'7-Gen. April 20, 1842. • Art. XL g 2. 

13 
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court-martial has power to pardon or mitigate any punish- 
ment adjudged by it except the punishment of death, or 
of dismissal of an officer. 

Every officer commanding a regiment or garrison in 
which the minor courts-martial may be held, has power to 
pardon or mitigate any punishment which such court may 
adjudge/ 

Definitions. A pardon is an act of grace proceeding 
from the power invested with the execution of the laws, 
which exempts the individual on whom it is bestowed 
from the punishment the law inflicts for a crime he has 
committed.' 

Pardons are of various kinds : They may be absolute 
or conditional^ full or partial^ of a general nature or 
granted to a single individual. 

Absolute. An absolute pardon frees the person 
without any condition, but this cannot reach an executed 
sentence which has been regularly imposed by a compe- 
tent court. 

If a sentence has been executed in part, the remain- 
der may be remitted. Thus, where a sentence imposes 
imprisonment and dishonorable discharge at the end, a 
pardon, after a portion of the imprisonment had been 
executed, would entitle a soldier to an honorable dis- 
charge. 

The pardoning power is co-extensive with the power 
to punish. It includes the power of remission of fines, 
penalties, and forfeitures which are imposed by law as- 
punishment for offenses. 

The power, however, does not go to the length of 
making restitutions of fines, penalties and forfeitures after 

» Article 112. " U. S. w. Wilson, 7 Peters, 150. 

» I. OpiDions Att'7-Genl March 30, 1820, V. Ibid May 10, 1851, U. S. M. 
Wilson, 7 Peters 160, Ex parte Wells, 18 Howard 307, Ex parte Garland, 4 
Wallace, 833^80. 
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they have been actually paid into the Treasury/ An 
officer s or soldier's pay is regarded as in tlie Treasury 
until delivered to him.' A pardon by the President 
could not therefore restore forfeited pay. 

Conditional, A conditional pardon annexes a condi- 
tion which must be performed before the pardon can take 
effect — for instance, the President might pardon a military 
officer under the sentence of death, on the previous con- 
dition of resigning his commission.^ If the conditions are 
not complied with, or not accepted, the pardon is null and 
void. The Supreme Court of the United States has de- 
cided that " a pardon is not complete without acceptance. 
It may be rejected by the person to whom it is tendered, 
and we have discovered no power in a court to force it 
upon him." * 

Pull- A fuU pardon has the effect generally to re- 
store a party to all his rights. There is an exception to 
this, however, in the case of perjury. A pardon will not 
qualify a person to be a witness at any time afterwards.'' 

Partial. A partial pardon is, as its name implies, a 
condoning of a portion of the punishment. It is author- 
ized in case of sentences to two kinds of pimishment, 
the one pecuniary and the other corporal.® 

General. A general pardon extends to a class of in- 
dividuals, or a distinct class of offenses. Example. The 
proclamation of the President as to deserters of March 
11, 1865. 

Special. A special pardon applies to a single indi- 
vidual. 

There is a difference between a general and a special 

» ir. Opinions Att'y-General, March 17, 1880, Vlll. Ibid Jan. 1, 1867, 
Xn. Ibid Nov. 2, 1866. 

* Opinions J. A. G., p. 261. • I. Opinions Att'j Gen'l, March 80, 1820. 

* U. S. w. Wilson, 7 Peters, 150. » Sec 6392 Bev. Statutes. 
' XI. Opinions Att'j-General, p. 86. 
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pardon^ in the maimer in which they axe brought to the 
notice of a court. The court takes judicial cognizance of 
the former, while the latter must be brought specially 
to its notice. 

The pardoning power may be • exercised at any time 
after the commission of an offense, as well as before legal 
proceedings are taken, or while they are pending, as after 
conviction and judgment^ 

In 1874 Congress relieved a number of persons from 
the proceedings, findings, and sentence of a court-martial 
held in 1865, and wherein the parties were severally con- 
victed of mutiny ; setting aside and revoking the proceed- 
ings, findings, and sentence, and restoring the said persons 
in all respects to the same rights and privileges to which 
they would have been entitled if said proceedings, findings, 
and sentence had not been had or rendered.^ 

Mitigation. In addition to the power of pardon, the 
power to mitigate is conferred on the reviewing officer. 
Mitigation, generally speaking, is making a punishment less 
in degree, preserving the same species. 

Some question has arisen in past years, as to whether the 
power of mitigation includes that of commutation — i, «., to 
substitute a different punishment. As the sentence of death 
and dismissal admit of no technical mitigation, the question 
is of much importance. In the case of Private William 
Bansman this point was involved. Attorney-General Wirt, 
to whom the case was referred, said : " The only question 
is whether the power of mitigating a punishment includes 
the power of changing its species, or whether it means 
anything more than lessening the quantity , preserving never, 
theless the species of the punishment^' and held " that a 
power of mitigation, in general terms, leaves the manner 

> Ex. parte Garland, 4 Wallace 838-380, VI. Opinions Attorney General 
Aprn 15, 1853, VII. Ibid, p. 20. • G. 0. 51, A. G. O., June 4, 1874. 
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of performing this act of mercy to himself; (the President) 
and if it can be performed in no other way than by chang- 
ing its species, the President has, in my opinion, the 
power of adopting this form of mitigation. Such is precisely 
the case under consideration. A sentence of death cannot 
be mitigated in any other way than by changing the pun- 
ishment. To deny him the power of changing the punish- 
ment in this instance, is to deny him the power of mitiga- 
ting the severest of aU punishments, while you leave open 
to him the comparatively insignificant power of mitigating 
the milder class of punishments : or in other words to 
refuse mercy in the case in which, of all others, it is most 
loudly demanded." ^ 

This opinion is upheld in several other decisions of 
diflferent Attorneys General.* 

The same views have been held on the subject ofdis- 
missal. In the case of Surgeon Guillen, U. S. A., the 
Attorney-General held that the President has ample 
power to mitigate the sentences of courts-martial by com- 
muting sentences of dismission from the service to suspen- 
sion without pay or emoluments for a limited time. For 
as dismission deprived the oflScer of his pay forever, the 
suspension of his office and his pay for one year only is an 
inferior and milder degree of the punishment decreed by 
the court.^ 

The Statutes of Congress recognize the fact that the 
President under certain circumstances can commute sen- 
tences of courts-martial/ 

As a commutation is virtually a conditional pardon, the 
party must accept it, or otherwise even the President can- 

' I. Opinions Attorney General January 4, 1820. 

• IV. Ibid, March 18, 1842 ; Ibid Sept. 18, 1845 ; Ibid Oct. 16, 1845 ; V, Ibid 
Oct. 12. 1848. 

< V. Opinions Attomej-General, Oct 12, 1848. 
« Article 99, § 1229, Reyised Statutes. 
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not commute a sentence. In 1843 Capt. Ramsay, of the 
navy, was sentenced by a court-martial "to be suspended 
from all rank and command in the navy of the United 
States, for and during the period of five years." The 
President ordered that the sentence be commuted "to 
suspension for six months without pay." The Attorney- 
General decided that Capt. Ramsay was entitled to his 
pay during the six months suspension, notwithstanding 
the terms in which the President commuted his sentence. 
He said, — " It does not appear that the commutation of 
the sentence was made at Capt. R.'s request, or that the 
condition was accepted by him. The executive has no 
power, while an officer retains his commission and is not 
sentenced by a court-martial to that effect, to take from 
him the pay which the law gives him."^ 

Reviewing officers, other than the President, have no 
authority under the general power of mitigation to com- 
mute a sentence. 

Reviewing officers cannot pardon or mitigate the sen- 
tences of death or of dismissal of an officer.^ 

Any officer who has authority to carry into execution 
the sentence of death or of dismissal of an officer, may 
suspend the same until the pleasure of the President shall 
be known ; and, in such case he shall immediately trans- 
mit to the President a copy of the order of suspension, 
together with a copy of the proceedings of the court.* 
This does not confer the power of commutation.* 

In general, it may be said, in the language of a Gen- 
eral Order, that " the powers and duties of a commander 
in acting on the proceedings of a court-martial are fixed 
by the articles of war. As to any particular punishments 

> IV. OpinionB Attorney-General, Oct. 16, 1845. 

• Article 112. • Art. 111. 

* VI. Opinions Attorney-General, Sept. 20, 1853. G. 0. 198, A. G. 0., Juno 
80, 1863. 
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imposed by a sentence approved by him, he must either 
execute the same as imposed or else pardon or mitigate it. 
Beyond this the articles give him (in time of peace) no 
discretion." ^ In this case a reviewing officer had post- 
poned the time of a dishonorable discharge required by a 
sentence to be imposed at once, to the end of an imposed 
confinement. It was held that this was not an executing 
of the sentence as it stood, nor was it a form of pardon. 
Further, it was not a mitigation, since it did not substi- 
tute for the particular penalty a lesser degree of punish- 
ment of the same species (which is that in which mitiga- 
tion consists, as defined by the Attorneys-General) but 
merely defers its enforcement while retaining it unchanged 
in kind and quality. Such a postponement was thus re- 
garded as not coming within the statutory authority of 
a reviewing officer. 

General Observations. The successor of a reviewing 
authority has no power to review proceedings approved by 
his predecessor. He may exercise the power of pardon, 
or mitigation, if he deems proper. 

An order on duty and command of a person under 
sentence of suspension, is an express remission, not of the 
whole sentence, but of the unexecuted residue of the sen- 
tence. 

An order to attend as witness at a court-martial does 
not operate as a constructive pardon.^ 

During the war a practice grew up of setting aside 
approved sentences of dismissal awarded by courts-martial 
and giving to such remission the effect of a restoration. 
The law now provides that no officer of the army who has 
been or may be dismissed from the service by the sentence 
of a general court-martial, formally approved by the proper 

» G. O. 71, A. G. C, Jaly 10, 1875. 

* VI. opinions Attorney General, Sept. 12, 1854 



200 MILITARY LAW. 

reviewing authority, shall ever be restored to the military 
service, except by a reappointment confirmed by the 
Senate/ 

Section 6 of General Orders No. 12, 1877, establishing 
a military prison, authorizes and directs the Secretary of 
War to remit, in part, the sentence of those convicts who 
by their obedience, honesty, industry, or general good 
conduct earn such favor, and to give them an honorable 
restoration to duty in case the same is merited. 

Animadversions. The reviewing authority may ani- 
madvert upon the action of the members, judge-advocate, 
prisoner, witnesses, officer preferring charges,* or any per- 
son whose name is connected with the charges .^ 

New Trial. The 102d Article directs that no person 
shall be tried a second time for the same offence. When 
a court-martial has regularly come to a finding and sen- 
tence, and forwarded the proceedings to the reviewing 
authority, that constitutes a trial. The reviewing officer 
cannot upon disapproval, or because he thinks the sentence 
inadequate, set aside the proceedings and order a new trial. 
In only one case — L e. where the court had no jurisdic- 
tion, would he be authorized to so act. 

This does not prevent the ordering of a new trial on the 
application of the accused. In 1818 Captain Hall applied 
to the President for a new trial, on the ground that the 
court had refused to receive certain evidence which was 
both legal and material to the defense. Attorney General 
Wirt, to whom the matter was referred, held that the 
President of the United States had the power to order a 
new trial for the benefit of the accused. ^^ It is very app.i- 
rent," he said, " that the whole of Article 87 (present 
102d) is designed /(W the benefit of. the party accused, not 

> Revised Statutes, Sec. 1238. « G. O. 42, A. G. O. July 24, 1851. 

• Q. O. 86, A. G. O. Jan. 10, 1861. 
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for his prejudice. * * The plea is Ms (the prisoner's) 
privUege, which he may either use or waive at his pleasure, 
and if he does not use it, however the fact may be, the 
court will not take notice of it so as to bar the trial.^ 

In the case of Captain Van Bokkelen, owing to cer- 
tain irregular action of the court, the accused was allowed 
to say whether he would stand by the verdict, or claim a 
new trial. He requested the latter, which was granted 
him.* 

Several cases have arisen where oflScers, whose sen- 
tences have been executed, have applied for new trials on 
the ground of irregularities in the proceedings of the court. 
The decisions of several of the Attorneys-General have 
been opposed to such right In the language of Attorney- 
General Legare, "It is a vain conceit that, because the pro- 
ceedings are irregular, and fatally irregular (if the excep- 
tion be taken at the proper time) the judgment once suf- 
fered to be entered up is void.^ 

Attorney-General Gushing held that after the sentence 
of a court-martial dismissing an officer has been approved 
and acted on by the President, it cannot be revised except 
for suggestion of absolute nullity in the proceedings, as 
for instance coram nonjudke^ or, for other cause absolutely 
void ah initio} 

The cases here referred to were cases in which the 
President was called on to revoke sentences of former 
Presidents, but Attorney-General Bates held that a Presi- 
dent could not revoke his own action.' 

> The right to order Buch trial is given in terms in the Articles of War 
recently proposed. 

* G. O. No. 18, A. a. C, May 8, 1861. 

» IV. Opinions Attorney General, April 8, 1848. 

« VI. Ibid, March 18, 1854, and June 5, 1854. See also III. Ibid, April 27, 
1840, IV. Ibid, Nov. 6, 1848, V. Ibid, June 23, 1861, X. Ibid, June 13, 1861. 

• XL Ibid, March 12, 1864. 
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The Judge-Advocate General maintains that the Presi- 
dent has no authority to order a new trial for the accused, 
except in a case of which he is the reviewing authority, 
without whose approval the sentence cannot be carried 
into effect ; (as where the court was convened by his im- 
mediate authority, or where the execution of its sentence 
has been suspended for his action under the provisions 
of the 89 th ^ Article of War) and where the sentence on 
the ground of irregularity or error'in the proceedings, or 
because the findings are not deemed to be sustained by 
the evidence, is formally disapproved by him. That a new 
trial can in no case be granted by the Executive where 
the proper reviewing military authority has duly confirmed 
and ordered the execution of the sentence of the courts 
the judgment of which is thus made finaL^ 

> Present lllih. • Opiaiozui J. A. G., p. 246. 



CHAPTER XV. 

EXECUTION OF SENTENCE. 

After a sentence is confirmed by the proper officer it 
only remains to promulgate the proceedings and execute 
it. The graver sentences of courts-martial are executed 
with considerable ceremony, in order that the example 
may aid in deterring others from committing similar 
offenses. 

The sentence of death is executed either by shooting 
with musketry, or by hanging. 

Shooting. The following custom, taken from the 
English service, is observed where the criminal is to be 
put to death by shooting. An execution party, consisting 
of ten or twelve men, commanded by a sergeant, is usually 
ordered from the prisoner's regiment, and placed under the 
order of the provost marshal. The troops to witness the 
execution are drawn up on three sides of a square, in two 
lines, with an interval between the lines. The provost 
marshal heads the procession, followed by the band of the 
prisoner's regiment, drums muffled, playing the dead 
march ; the execution party comes next ; then four men^ 
bearing on their shoulders the prisoner's coffin ; and imme- 
diately after follows the prisoner, usually attended by a 
chaplain, — the escort being in rear. 

The procession passes down the front of the three 
faces of the square, the lines facing inward. On the pro* 
cession's arriving at the flank of each regiment, the band 
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of that regiment plays the funeral march, and continues 
until the procession has cleared its front. On arriving at 
the open face the music ceases ; the prisoner is placed on 
the fatal spot marked hy his cofl&n ; the charge, finding, 
sentence, and order for his execution are read aloud to 
him ; the chaplain, having engaged in prayer with the 
condemned, retires ; the execution party forms at six or 
eight paces from the prisoner, and receives the word from 
the provost marshal. 

When the fii:ing party forms, the escort moves hy the 
right flank and takes position in rear of that party, at 
ordered arms. Should the fire not prove instantaneously 
fatal, it is the duty of the provost marshal, or of a file or 
two which have been reserved for duty, under the direc- 
tion of the provost marshal, to complete the sentence. 
The execution being over, the troops break into column 
by the right and move past the corpse. 

Hanging. Less ceremony is observed in this case. 
The prisoner is brought on the ground by the provost 
marshal and escort. The troops to witness the execution 
are formed in a square, with the gallows as a centre. The 
charge, finding, sentence, and order of execution are read, 
and the executioner, under the direction of the provost 
marshal, performs his office. The execution being over, 
the troops march oflT the ground, the provost marshal with 
the escort remaining until the body is taken down. 

If the sentence of the court in capital cases fixes the 
day or hour of its execution, and these Ifciappen to pass 
without the sentence being executed, the court should be 
reconvened, if not dissolved, and another day and hour 
appointed, or, what is better, the execution of the sentence 
ordered on a day or hour, and at a place to be designated 
by the commanding general. Nevertheless the time named 
not being properly a part of the sentence, but directory 
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merely to the officer charged with its execution, if the 
direction is not from any cause complied with, it would 
seem that the general power which belongs to the proper 
commanding officer to enforce the sentence would remain^ 
and that he could exercise it at will. 

Where, however, the time is fixed by the general^ and 
not by the court, and it passes without the sentence being 
executed, the case is simply one of an order not obeyed, 
and the right to renew and modify it at the pleasure of 
the commanding general is unquestionable/ 

Commencement of Sentence. By direction of the 
Secretary of War, in cases where the sentence of a court- 
martial involves confinement for a definite period, the 
confinement shall be .considered as commencing at the 
date of the promulgation of the sentence in orders (if 
the person sentenced is in custody at that time) unless 
the time for its commencement is otherwise expressly 
fixed by the sentence of the court, or in the order 
promulgating the proceedings.^ 

A sentence to confinement, with or without forfeiture 
of pay, should not, in terms, be made to commence at a 
date prior to the confirmation of the proceedings of the 
court. 

Under date of September 26, 1872, the Judge-Advo- 
cate General rendered the following opinion : " A sentence 
can only take effect from the date of its promulgation, and 
the power of the reviewing authority does not extend re- 
troactively, but only to action on a sentence as it appears 
of record, which, unless it provides for a forfeiture of an- 
tecedent pay in express terms, can only be held to affect 
a period subsequent to the date of its promulgation." 

It sometimes happens that considerable delay in the 
review and confirmation of a sentence of imprisonment 

> OpinionB J. A. 0., p. 849. * a. O. 21. A. G. C, Feb. 17. 1870. 
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takes place. This period cannot legally be credited to 
the prisoner on account of the tenn imposed by the sen- 
tence. K it is proper to take into consideration the length 
of confinement to which the prisoner has been subjected 
previous to such confirmation, it may be done by the 
mitigation of the sentence, so that its term from the date 
of approval shall not extend beyond the period contem- 
plated by the court or by the reviewing officer. 

Place. Courts-martial should not generally name the 
place of execution of a sentence, leaving this to the discre- 
tion of the reviewing officer. The place of confinement may 
have to be changed, and, if the place is fixed by the court, 
this cannot be done except by the President. The right of 
the Executive to transfer military prisoners from one place 
wof confinement to another has never been questioned.^ 

When a change of the place of confinement is made, 
^he time occupied in effecting the change would be counted. 
If the sentence was solitary confinement on bread and 
'Water diet, the prescribed number of days according to the 
judgment of the court should be fulfilled. 

If a soldier is sentenced to close confinement, and sick- 
ness requires his removal to the hospital, he may, on 
recovery, be returned to imprisonment. The time of his 
•^continuance in hospital should be counted as part of the 
time of his imprisonment. 

Where a soldier, sentenced to be imprisoned for the 
balance of his term of service, escaped while under sen- 
tence, and was not apprehended till after his term had 
expired, the Judge-Advocate General held that he could 
not still be imprisoned under the sentence, the period of 
his punishment, which was limited by a certain event, 
which had happened, having expired.' 

DismiBsaL If no time is named in the order promut 

> OpinioBs J, A. Q. p. 848. * Ibid, p. 850. 
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gating the sentence of a dismissal or discharge, it takes 
place at the time of publication^ and the accused is entitled 
to his pay and emoluments up to that time. 

Forfeiture. In sentences of forfeiture of pay the term 
"now due" is frequently used. The Judge-Advocate 
General regards this as referring to the date of the sen- 
tence imposed by the court, and not to the date of the 
order promulgating the proceedings. 

Drummed out- Soldiers are sometimes sentenced to 
be drummed or bugled out of the service. This is exe- 
cuted as follows : The troops are assembled ; the man about 
to be discharged brought forward under charge of a guard; 
the charge, findings, sentence, and order for his dismissal 
from the service are read ; the buttons, facings, etc., of his 
dress are stripped off, and he is marched down the ranks 
and trumpeted or drummed^ as the case may be, out of 
the camp or post. 



CHAPTER XVI. 



EECORD. 



EvEBT court-martial is required to keep a complete 
and accurate record of its proceedings.^ 

This record is kept by the judge-advocate, or the 
recorder of the court, and should contain a copy of the 
order convening the court and all orders modifying the 
detail ; it should show the members present and absent 
at the commencement of each trial, and at each day's pro- 
ceedings, and, if any member is absent during any portion 
of the trial, it should likewise appear ; it should contain 
a copy of the charges and specifications, and must show 
that the court was organized as the law requires ; that 
the court and judge-advocate were duly sworn in the 
presence of the prisoner; that he was previously asked 
whether he had any objection to any member, and his 
answer thereto, and that the witnesses were duly sworn; 
it must also contain the " statement " of the accused, if 
any is made, and the reply of the judge-advocate. 

In addition to this the record should set forth the 
entire proceedings of the court upon a trial, or in any ses- 
sion ; all orders, motions, votes, or rulings of the court it- 
self — all motions, propositions, objections, arguments, 
statements, etc., of the accused and judge-advocate, the 
entire testimony of each witness given in his own lan- 
guage, and as nearly verbatim as possible ; and, in short, 

1 Regulations, par. 891. 
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every part and feature of the proceedings, material to a 
complete history of the case, and to a correct understand- 
ing of every point of the same by the reviewing officer — 
should be recorded at length/ 

The record must be clearly and legibly written ; and, 
as far as practicable, without erasures or interlineations ; 
the pages should be numbered with a margin of one inch 
on the left side of each page, and at the top of the odd 
and bottom of the even pages : through this last margin 
the sheet should be fastened together.^ * ^• 

All papers received in evidence, and other exhibits, 
should be securely attached to the record, but in such a 
way that they can be freely read, in the order in which 
they are received, and distinctly numbered so as to facili- 
tate reference to them/ 

Control of Record. Every court has control over 
its own record, and may determine wllether any portion 
of its proceedings shall be recorded or not. For a court- 
martial to order any part of its proceedings to be expunged 
from the record would be an irregular and exceptional 
act, although such act — unless it involved the striking out 
of testimony (or other material part of the trial) against 
the consent of the accused or judge-advocate — might not 
fatally affect the validity of the final judgment. When- 
ever a court has determined on such expunging, the entire 
action connected therewith, including the motion to ex- 
punge, the arguments on the subject, if any, alike of the 
judge-advocate and the defense, the order made, etc., 
should be recorded at length. Although a court-martial 
has full control over the form of its record, it is not author- 
ized to suppress or withhold any portion of its action, in 

' Opinions J. A. G., p. 816. ' Regulations, par. 893. 

' The ordinary legal cap paper, is generally used. 
* G. C. M. 0. 80, A. G. O., Oct. 80, 1875. 
14 
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the course of a trial or during any session, from the 
reviewing officer, who, in the absence of a complete his- 
tory of all the proceedings, cannot certainly be enabled 
to act intelligently thereon.^ 

Fair Copy. The judge-advocate or recorder is re- 
quired to write up each day's proceedings, if practicable, 
in order that they may be submitted to the court, upon its 
reassembling, for its approval or alteration. The latter 
and not the rough draft made by the judge-advocate 
during the trial, are the original proceedings. 

Reading over Proceedings. Each day's proceedings 
should, upon the reassembling of the court, be read over 
by the judge-advocate. He should read from the fair copy 
and not from the original draft. The best plan is for some 
member of the court to verify the judge-advocate's copy as 
he reads by comparing the original notes. These pro- 
ceedings should be read over in the presence of the 
prisoner and his counsel, in order that he may call the 
attention of the court to any error. An accused has an 
undoubted right to be present at the reading over of the 
previous day's proceedings. 2 

The court might, if it deemed it advisable, dispense 
with the reading of the proceedings, but this should not 
ordinarily be done. 

Separate Record. Whenever the same court-martial 
tries more than one prisoner, the proceedings in each case 
must be made up separately.* Each record must be com- 
plete in itself ; so complete that, if the records of all 
other cases were lost or destroyed, the reviewing officer 
could act with perfect knowledge upon the one remaining. 

Authentication. The proceedings of every case be- 
fore a court-martial must be authenticated by the signa- 

1 Opinions J. A. G. p. 169. * Gt. C. M. 0. 35, A. 0. C, Jane 3, 1867. 
' Regulations, par. 892. 
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tures of the president and judge-advocate or recorder, who 
are required, in like manner, to certify the sentence pro- 
nounced by the court in each case.^ 

The custom of the service is for the judge-advocate to 
authenticate each day's proceedings, and for the president 
and judge-advocate to sign the proceedings of each case 
immediately after the sentence, and also the final adjourn- 
ment.^ 

It is not absolutely necessary that the judge-advocate, 
even, should authenticate each day's proceedings. 

Where a judge-advocate dies or is disabled pending a 
trial, another may be appointed in his stead ; but where 
he dies after the conclusion of the trial, and before authen- 
ticating the proceedings and certifying the sentence, the 
record cannot be completed by the signature of his suc- 
cessor, and the sentence is inoperative.^ 

Regimental and Garrison Courts. The record of 
these courts is kept by the recorder, and is made up as 
has been described for the general court, the president 
and recorder authenticating the record, etc. 

Field Officer's Court. A field ofBcer is required to 
keep a record of his proceedings in each case, but, as the 
proceedings are necessarily summary, it is more brief than 
the ordinary court-martial record. It should, however, 
set forth the order detailing him as a court, the names of 
the offenders, the offenses with which they are charged, 
with the time and place of commission, the pleas, the 
findings, and the sentences imposed. The character and 
circumstances of the offense in each case should so far ap- 
pear, that the reviewing officer may be able to determine 

1 Regulations, par. 891. 

^ Unless some military exigency, such as the movement of troops in cani- 
paigns, prevents, the record mast be completed before final adjournment and 
signed bj the president and judge-advocate or recorder in the presence of the 
court, in the Articles recently proposed. 

• Opinions J. A. Q., p. 208. 



212 MILITARY LAW. 

whether the court kept within its proper jurisdiction. 
The record should ^also show that the accused was present 
before the court, and that the charges were investigated. 
But the testimony, except under very peculiar circum- 
stances, need not be recited, nor need it be set forth that 
the accused had an opportunity to introduce evidence, or 
make a statement. Though it is preferable that the record 
of each case should be made up separately, it is not a 
fatal irregularity if the proceedings in a number of cases 
are united, and accompanied by a single copy of the order 
detailing the court instead of repeating it in each case. 

, It is not deemed essential to the validity of a field 
oflBcer's court that the accused should appear from the 
record to have had an opportunity to challenge. It is 
advisable, however, if any valid objection to being tried 
by the field officer detailed as the court is presented by 
the accused, that sueh objection should be set forth in the 
record as a fact for the information of the reviewing 
officer.^ 

Revision. Where a court is reconvened for amend- 
ment or alteration of its action, the proceedings should 
be recorded with the same formality as before ; authenti- 
cated in the same way ; and submitted for the orders of 
the reviewing authority. The order reconvening the 
court should appear upon the record, which should also 
show the members present and absent, the presence of 
the judge-advocate, accused and counsel, and the action 
taken by the court. 

Lost Record. Where the record of a court-martial is 
lost before any action is taken upon it by the reviewing 
authority, it is held that the proceedings against the 
accused are terminated, unless the court could be recon- 
vened and a new record could be made out from extant 

^ Opinions J. A. G., p. 175. 
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original notes of the proceedings, and could be duly au- 
thenticated by the signatures of the president and judge- 
advocate. "Where the proceedings have been confirmed 
and afterwards lost, this constitutes no legal obstacle to 
the enforcement of the penalty. Where the record was 
lost in transitu to the President, in a case where the exe- 
cution of the sentence was suspended to await his action 
under the 111th Article of War, the President could not 
review or* act upon the proceedings, unless possibly the 
history of the case could be supplied from original papers 
made out by the judge-advocate, and duly authenticated 
by him. In the absence of any such the President would 
be justified in withholding his approval from the proceed- 
ings, and declaring the sentence inoperative.^ 

Transmittal of Proceedings. The judge-advocate, 
or recorder, is required to transmit without delay the 
original record of the proceedings, findings, and sentence, 
duly authenticated, to the officer having authority to con- 
firm the sentence.^ 

The original proceedings of all general courts-martial 
after the decision thereon of the reviewing authority, and 
all such proceedings requiring the decisions of the Presi- 
dent, should be forwarded directly to the Judge-Advocate 
General of the Army, in whose office they are required 
to be carefully preserved.^ 

The proceedings of the minor courts are required to be 
transmitted without delay, by the garrison or other com- 
mander to the department headquarters, for the supervis- 
ion of the department commander ;^ and, after having been 
filed at these headquarters for two years, these records 
may be destroyed.^ 

Party entitled to Copy. Every party tried by a 

» Opinions J. A. G. p. 216. ' Regulations, par. 896. » Art. 113. 
* Regulations, par. 898. » G. O. 28, A. G. O. March 29, 1877. 
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general court-martial, upon demand thereof, made by him- 
self, or by any person in his behalf, is entitled to a copy of 
the proceedings and sentence of such court.i*^ 

The Judge-Advocate General holds that by the read- 
ing of the law, an accused would not be entitled to be fur- 
nished with a transcript of any recommendation to mercy 
which may have been signed by the members upon the 
conclusion of the trial, as this is merely an informal pri- 
vate communication addressed to the reviewing officer. 

A copy of the record may be furnished to a party other 
than the accused, and not applying in his behalf, by order 
of the Secretary of War. It remains for him to decide in 
what cases such action would be proper.^ 

Fatal Defects in Record. Great care is necessary in 
making up the record of court-martial proceedings. The 
following errors and omissions will be fatal to the validity 
of the sentence, unless they are corrected upon a reassem- 
bling of the court : 

1. Where the record does not contain a copy of the 
order appointing the court, or copies of aU orders modify- 
ing the detail in any manner. 

The record of each case must contain a copy of these 
orders. 

2. Where, in a court of less than thirteen members, 
the copy of the order in the record does not contain the 
statement that '^ no other officers than those named can 
be assembled without manifest injury to the service." 

3. Where the copy of the order in the record does 
not show by what officer the court was convened. 

4. Where the record does not show that the court 
met pursuant to the order constitutiDg it. 

» Art. 114. 

* He is also entitled to a copy of the reports thereon to, and the action of 
the reviewing authorities , in the Articles recentlj proposed. 

• Opinions J. A. Gt. p. 253. 
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5. Where the record does not show that the court was 
organized as the law requires. 

To state in the record, " The court being in session 
proceeded," etc.j does not sufficiently set forth the organ- 
ization. 

6. Where the record does not show how many mem- 
bers were present each day and took part in the trial, or 
how many were present at a re-assembling for revision. 

7. Where the record of a general court-martial shows 
that less than five members conducted the trial. 

8. Where the record does not show that the judge- 
advocate was present during the trial. 

9. Where the record does not show that the order 
convening the court was read in the presence of the 
accused, or that he had opportunity of challenge afforded 
him, either to a member then sitting, or to one who sub- 
sequently took his seat. 

10. Where the record does not show that the members 
of the court were severally duly sworn by the judge-advo- 
cate in the presence of the accused. 

11. Where it does not show that a member who sub- 
sequently took his seat was thus sworn. 

12. Where the record does not show that the judge- 
advocate was duly sworn by the president in the presence 
of the accused, or that a new judge-advocate who sub- 
sequently took his seat was similarly sworn. 

13. Where the record does not contain a copy of the 
charges and specifications upon which the accused is tried. 

14. Where the record does not show that the accused 
was allowed to plead, or shows that he was tried without 
pleading to the merits, or does not contain his entire plea. 

15. Where the record shows that the accused was 
arraigned and pleaded prior to the organization of the 
court. 
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16. Where the record does not show that the witnesses 
were sworn. 

That they were not sworn in the presence of the ac- 
cused would not constitute a fatal defect. 

17. Where it does not set forth the testimony of the 
witnesses. 

It is not sufficient to set forth a summary, or such 
portion as the judge-advocate deems material. The full 
testimony of the witness in his own language should be 
given. 

18. Where the record does not show that a clerk, or 
reporter, who recorded the proceedings of the court, was 
sworn to a performance of his duties. 

19. Where it does not show that an interpreter was so 
sworn. 

If an interpreter was called to interpret the testimony 
of a single witness, and the record did not show that he 
was sworn, it would not be a fatal defect ; provided^ there 
was sufficient evidence to convict without the testimony 
of this witness. 

20. Where the record shows affirmatively that the 
court commenced its sessions before eight o'clock a. m., or 
continued in session after three o'clock P. m., and sets 
forth no authority therefor from the officer appointing 
the court. 

It will be presumed, in the absence of evidence to the 
contrary, that a court did not sit beyond the prescribed 
hours.^ 

21. Where the record does not show that the court 
was closed for deliberation on findings and sentence. 

22. Where the record does not contain the findings 
and sentence. 

23. Where there is a fatal variance between the name 

' Opinions J. A. G. p. 34 
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of the party in the specification, and in the finding or 
sentence. 

24. Where, in the case of a capital sentence, the con- 
currence thereon of two-thirds of the members of the court 
does not appear from the record. 

25. Where the proceedings are not authenticated by 
the signature of both the president and judge-advocate. 

When proceedings are not signed by the president of 
the court, and the court is dissolved, the sentence is, wholly 
invalid, and the order approving it must be revoked.^ 

The record of a trial by a military court is further- 
more, incomplete and insufficient where the reviewing 
officer fails to state his " decisions and orders " at the end 
of the proceedings. And it is not sufficient to state such 
decisions, etc., at the end of a series of cases passed upon 
by the same reviewing officer ; it must be stated indepen- 
dently at the end of each case. To annex a copy of the 
general order promulgating the proceedings to a collection 
of records is not deemed a compliance with the law. 

Defects not Fatal. The following defects, though 
they are to be avoided, would not render the finding or 
sentence invalid : — 

1. Where the record does not show that a member 
who was challenged withdrew during deliberations on the 
challenge. 

2. Where it does not show that the court was closed 
for deliberation on points arising during the trial. 

3. Where it does not show that a witness was for 
the prosecution or defense. 

4. Where it does not contain a note of the close of 
the prosecution. 

5. Where it discloses the vote on the findings or 
sentence. 

> Letter A. G. O., Feb. 7, 1874. 
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6. Where the record does not show that proceedings 
were read to court. 

7. Where the record stated that there was a finding 
of guilty on the second charge and specification when the 
prisoner was only arraigned upon one. 

Endorsement. Every record of the proceedings of a 
military court should be endorsed on the first fold ^ by the 
judge-advocate or recorder of such court, with name of the 
place where the court is held ; the date when the pro- 
' ceedings were signed-; the designation of the order con- 
vening the court ; the names of the presiding oflBcer, judge- 
advocate, and of the prisoner tried, according to a pre- 
scribed form.**^ 

' Legal cap paper should be folded in four equal folds parallel with the 
writiDg. The left hand fold of the outer page is the first fold. 

• G. O. 29. A. a. O. March 18, 1871. 

* For Form see Appendix. 
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BUREAU OF MILITARY JUSTICE, JUDGE-ADVO- 
GATE'S CORPS, AND DUTIES OF JUDGE-AD- 
VOCATES. 

By the act of June 20th, 1864, a Bureau of Military 
Justice was established to exist during the continuance of 
the rebellion. This was afterwards made permanent and 
exists as part of the Military peace establishment of the 
United States. 

Organization. By the act of June 23d, 1874, the 
Bureau of Military Justice is to consist of a Judge- Advo- 
cate General, and the law also provides for a certain num- 
ber of Judge-Advocates of the Army with the rank of 
Majors of Cavalry.^ 

Duties of Judge-Advocate General. The Judge- 
Advocate General is to receive, revise, report upon, and 
cause to be recorded the proceedings of all courts-martial, 
courts of inquiry, and military commissions, and perform 
such other duties as have been performed by the Judge- 
Advocate General of the army.^ 

All communications pertaining to questions of military 
justice, or to the proceedings of military courts and com- 
missions, throughout the armies of the United States, must 
be addressed to the Judge-Advocate General,* and com- 
manding officers are enjoined to furnish promptly to the 
Bureau of Military Justice all proceedings of courts-mar* 

1 ReTised Statutes, % 1200. * lUd, § 1199. 

' a. 0. 270| A. <3t. 0. 1804. 
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tial, military commissions, and courts of inquiry, together 
with the orders promulgating decisions thereon. 

Such report as the Judge-Advocate General may 
make on cases requiring the action of the President will 
be addressed to the Secretary of War, and forwarded, 
through the Commanding General of the army, for such 
remarks and recommendations, as he may desire to make.^ 

He reports at once for the action of the Secretary 
of War, illegal and unusual punishments, and all fatal 
irregularities. But when a case has been disposed of, it 
cannot be reopened without instructions from the Presi- 
dent. 

Duties of Judge-Advocates of the Army. The 
Judge Advocates of the Army are sbitioned at the head- 
quarters of divisions and departments, serving with 
officers having power to convene general courts-martial. 
Their duties are to supervise charges forwarded for trial, 
and to review and report upon such proceedings of military 
courts as may be submitted to them by the commander. 

They are required to forward to the Judge-Advocate 
General at the end of each month a list of all cases tried 
and to be tried within their jurisdiction.^ 

A Judge-Advocate on duty at division or department 
headquarters is liable to detail by the commanding officer, 
as judge-advocate of a general court-martial, court of in- 
quiry, or military commission.' 

Judge- Advocates of Courts-Martial. Officers who 
may appoint a court-martial are competent to appoint a 
judge-advocate for the same ; * and without such judge- 
advocate a general court-martial is not regarded a legal 
court.* 

> G. O. 39, A. G. O., 1877. « G. O. 270, A. G. O., 1864. 

« DeciaioQ Adjutant General, Aug. 11, 1870. * Article 74. 

* The power of appointing judge-advocates is restricted to general coartf* 
martial in the Articles of War recently proposed. 
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The law does, not say who may be appointed as 
judge-advocates, and cases have occurred in our service 
where civilians have acted in this capacity. While there is 
no law or army regulation precluding the appointment of 
judge-advocates from civil life, the usage of the service 
and of the government is opposed to the employment of 
civil judge-advocates, except in special cases requiring in 
the prosecuting officer such legal knowledge and experience 
as are not often found in a military man.^ As a rule, 
therefore, he should be an officer of the army. 

He must be appointed as such by the authority con- 
vening the courUmartial ; the mere fact that he is the 
Judge-Advocate of the department would not authorize 
him to take any part in the proceedings unless formally 
detailed. 

The court cannot appoint a judge-advocate, nor can it 
authorize or empower its junior member to act as such 
duriog the absence of the regular judge-advocate, or when 
he has been relieved without a successor being appointed 
in his place, and when one is so appointed and acts tern- 
porarily, the proceedings are irregular and the sentence 
void.^ 

Even the convening authority cannot authorize one of 
the members of a court to act as the judge-advocate, with- 
out formally relieving him as a member and appointing 
him as judge-advocate. Where a reviewing authority 
reconvened a court for revision of sentence, and added in 
the order, — " Should the judge-advocate be prevented 
from attending, the junior member of the court will act in 
his stead/' it was held, the junior member so acting, that 
the proceedings upon the reassembling of the court were 
void in law.* 

The convening officer cannot detail a single officer to 

> OpinioiiB J. A, G. p. 207. ■ Ibid. » Opinione J. A. G., p. 206: 
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act as jadge-advocate of all courts under his command, 
although the same officer might be specially detailed on 
every court. 

Duties of the Jn4ge-Advooate. The judge^dvocate 
has some duties preliminary to the trial. When it is de- 
cided to try a person, the charges are sent to the judge- 
advocate with directions to bring the party to trial be- 
fore the court-martial of l?hich he is appointed judge- 
advocate. 

In the case of an officer, a copy of the charges must 
be furnished him within eight days after his arrest; and, 
though not required by the Articles of War, such copy 
should be furnished by the judge-advocate to a soldier 
before calling upon him to plead ; and .this in time to al- 
low him properly to defend himself. In lieu of a copy, it 
is customary, especially where the offender is to be tried 
by one of the minor courts, for the judge-advocate to read 
over to the accused, s(»netime previous to the trial, the 
charges and specifications. At the same time he is asked 
how he in tends, pleading, and whether he desires any wit- 
messes for his defense. If he should still desire a copy of 
the charges, it should be furnished him. 

By finding from the accused how he intends pleading, 
the judge-advocate is often saved the trouble and ezpense 
of summoning unnecessary witnesses. An accused, how- 
'Over, could not be forced to divulge his plea. 

Judge-advocates should exercise great care in advising 
[prisoners how to plead. 

guxnmcming Witnesses. The accused furnishes the 
judge-advocate with a list of his witnesses to enable him 
to summon them. As this knowledge might give the 
prosecution some advantages, the question naturally arises 
as to whether the accused can require the list of witnesses 
for the prosecution. The accepted rule is that it is not 
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necessary that the copy of charges furnished the accused 
should contain a list of the witnesses, nor can the accused 
demand as a right such list. The only reason the judge* 
advocate can call for the list for the defense is to enable 
him to summon them. Unless there is danger of the wit- 
nesses being tampered with, there seems no good reason 
why such Ust should not be furnished the accused on ap- 
plication. 

The judge-advocate must exercise a discretion in sum- 
moning witnesses, especially where they reside away from 
the post, and ordinarily summon them before the assem- 
bling of the court in order to prevent delays. He is not 
to summon any witness at the expense of the United 
States, nor any officer of the army, without the order of 
the court, unless satisfied that his testimony is material 
and necessary to the ends of justice.^ 

The same nicety of form is not necessary in the sum- 
moning of military as in the case of civilian witnesses. 
Great care is needed in the latter case, and, to prevent 
the evil results that might arise from incorrect forms, it is 
suggested that the form given in the Appendix be strictly 
adhered to. 

By an order from the War Department it is strictly 
enjoined upon judge-advocates of courts-martial, who may 
find it necessary to subpoena witnesses, to send the sub- 
pcBua whenever it is possible through L proper mUitery 
channels.^ If to an officer residing within the department, 
it should be sent to him through the post commander ; if 
to a soldier, to his post commander. If the party resides 
without the department, it should be sent through the de- 
partment commander. The scope of this order was in 
1872 enlarged so as to include in its provisions oB courts, 
boards, or other tribunals, civil and military, competent to 

> Begolatioiui, par. 890. ' 0. 0. 97, A. Q. O., Dec 12, 1866. 
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issue subpoenas to witnesses ; and, hereafter, orders from 
competent military authority will be required for the move- 
ment of all officers and enlisted men, summoned to leave 
their posts as witnesses before such tribunals in accord- 
ance with the requirements of the said General Order No. 
97 of 1866.^ 

For securing the attendance of civilian witnesses du- 
plicate subpoenas should be sent to the nearest post com- 
mander for service, if the witness resides within the de- 
partment, or else to department headquarters, unless other- 
wise specially directed by the department commander. 

Service is made under the laws of the United States 
by delivering the subpoena to the witness ; and proof of 
service by returning the duplicate original to the judge- 
advocate with an affidavit endorsed to the effect that, on 
such a day, date, and place, the affiant personally served 
the within named witness, by delivering to him a subpoena 
of which the within is a complete copy. 

Any military person, or civilian of competent discre- 
tion, can serve the subpoena, but service by mail is not a 
legal service.2 

If the judge-advocate declines to summon as a witness 
an officer of the army, because not satisfied that it is prop- 
er to do so under paragraph 890 of the Regulations, the 
court may still order the summons to be issued, if it dis- 
agrees with the judge^dvocate.*** 

Writs of Attachment. The law provides for the 
failure of witnesses to appear upon being duly summoned. 
It authorizes every judge-advocate of a court-martial to 
issue like process to compel witnesses to appear and testify, 

1 G. O. 59, A. G. O., June 28, 1872. 

* Bee Gardner's Practical Forms, p. 40. ' Opinions J. A. G., p. 890. 

^ Courts-martial are expresslj authorized to summon of their own motion 
and at any stage of the proceedings any witness whose testimony appears 
material to the case, by the Articles of War recently proposed. 
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which courts of criminal jurisdiction within the State, Ter- 
ritory, or district where such military courts shall be 
ordered to sit, may lawfully issue.*** 

The Attorney-General has decided, that the power to 
issue such process includes also the power to execute it 
through some officer who shall be especially charged with 
its execution.^ 

General Orders from the War Department present the 
mode to be pursued.* Judge-advocates of military courts 
who may hereafter issue such process to compel the attend- 
ance, as witnesses, of persons not in the military service, 
shall formally direct the same, by name, to some military 
officer who shall be designated by the department comman- 
der as available for the purpose, and the nearest military 
commander will thereupon furnish a sufficient force for the 
execution of the process whenever such force shall be 
actually required. It will be noted, however, that where- 
as a process of attachment can only be enforced as herein 
directed, the preliminary summons or subpoena may be 
served by any person whatever. 

Every officer serving such process of attachment should 
see that it is technically accurate, otherwise he lays him- 
self liable in arresting a civilian witness to a suit in dam- 
ages for trespass. 

It should properly contain : 

1st. A copy of the order convening the court. 2d. A 
copy of the charges. 3d. A copy of the subpoena with 
proof of service. 4th. It should show that the party has 
failed and neglected to appear ; that he is a necessary and 
material witness ; and that no just excuse has been offered 
for his neglect. 

> Rev. Stat. § 1302.. 

* This power is given to courts-martial and military commissions instead 
of to judge-advocates, in the Articles of War recently proposed. 

» XII. Opinions Att'y Gen'l, p. 501. * Q. O. 93. A. G. O., 1868. 

15 
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The court mnst judge whether the particular case 
justifies the resort to this process. 

Subordinate military courts cannot compel the attend 
ance of civilian witnesses unless a judge-advocate is ap- 
pointed for such court.^ 

The service of a subpoena upon a witness ought always 
to be made in reasonable time before trial. In the United 
States the reasonableness of the time is generally fixed by 
statute, requiring an allowance of one day for every cer- 
tain number of miles distance from the witness's residence 
to the place of trial ; and this is usually twenty miles. But 
at least one day's notice is deemed necessary, however 
inconsiderable the distance may be.* 

In cases before courts-martial a witness present in the 
court-room can be required to testify though he has not 
been summoned. 

It is not necessary in a subpoena issued from a court- 
martial that there should be a tender of fees. Citizen 
witnesses, duly summoned, however, are paid the actual 
cost of their transportation or travel fare to and from the 
court, together with the per diem for the time necessarily 
occupied in attendance upon the court, and in making the 
journeys.^ The judge^advocate should give a certificate 
in duplicate of the fact of such attendance.* 

Judge-advocates of courts-martial, courts of inquiry, and 
military commissions will insert the names in full in all 
certificates of attendance given to persons summoned as 
witnesses, or employed as interpreters, and, in the case of 
an officer, his rank and regiment.^ 

Rooms and Stationery. The judge-advocate should 
sufficiently early apply to the post quartermaster for an 

» Opinions J. A. G., March 15, 1873, January 26, 1876. 

• Greenleaf on Evidence, Vol. I., p. 373. 

• See Q. 0. 97, A. G. O., September 8, 1876. 

• For form, see Appendix. » G. 0. 154, A. G. O., Oct, 20, 1865. 
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appropriate room in which to conduct the trial ; and for 
th6 necessary stationery, which for military courts and 
boards will be furnished on the requisition of the recorder, 
approved by the presiding officer.^ 

Duties of Judge- Advocate during Trial. The judge- 
advocate should carefully supervise the order convening 
the court and note any irregularity. Such supervision 
will often prevent proceedings by illegally constituted 
courts. Any grave irregularities, such, for instance, as 
regular officers being named in the order for the trial of 
militia troops, should be brought to the notice of the con- 
vening authority, if there is time, before the assembling of 
the court. If not, the attention of the court should be 
brought to that fact. 

The duties of the judge-advocate in conducting a trial 
are of an important character, and too much care cannot 
be exercised by the convening authority in selecting 
officers qualified to perform the duties required. In the 
English service special care is taken in selecting the judge- 
advocates. " It appears to be usual in England to select 
a civilian, one who is professionally a lawyer, to conduct 
the duty of Deputy Judge-Advocate." ^ How much more 
important in our service to select a qualified person, where 
the judge-advocate, in addition to the functions of the 
English Deputy Judge-Advocate, acts as prosecutor. 

The English Article provides that, " No person acting 
as prosecutor, or being a witness for the prosecution, shall 
also act as judge-advocate at a trial.' 

The 90th Article of War gives in outline the judge- 
advocate's duties. It says, the judge-advocate shall prose- 
cute in the name of the United States, but when the 
prisoner has made his plea, he shall so far consider himself 

1 RegulatioDB, par. 1188. 

' Hughes, Duties of Judge-Advocates, p. 2. ' Article 159. 
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counsel for the prisoner as to object to any leading question 
to any of the witnesses, and to any question to the pris- 
oner, the answer to which might tend to criminate himself. 
In addition to these he has, by regulations and custom, 
other quite as important functions. I shall therefore con- 
sider his duties under the following heads : — 

1st. As Conductor of the Trial and Recorder. The 
judge-advocate conducts the trial, and takes care that it 
proceeds smoothly and without unnecessary delay. His 
practical duties as conductor of the trial are outlined in 
Chapter IX. 

K the judge-advocate, when the court meets, is not 
ready to proceed, he may properly make a request for 
delay. Such motion may also be made at any stage of 
the trial. The court is the judge of the reasons and of 
the time of adjournment. In the case of Major Porter, 
4th Artillery, the court refused to admit on their record 
an argument of the judge-advocate, objecting to an appli- 
cation by the defense for delay. The Secretary of War 
held that it was the duty of the judge-advocate to make 
the objection, and the argument by which he sustained it 
was very proper. It was a part of the proceedings which 
ought to have been entered on their record.^ 

Oath. He administers the prescribed oath to the 
members, and also takes the oath required of the judge- 
advocate. He may be affirmed at his own request. It 
is necessary that the judge-advocate should be sworn (or 
affirmed) and, where it did not appear upon the record of 
a court that he was so sworn, the Attorney-General held 
the proceedings irregular and void.^ 

He administers the oaths to witnesses, reporters and 
interpreters.' 

' G. O. 5, A. G. O., May 28, 1857. 

* III. Opinions Attorney-General, p. 896, et seq, 

s See Chapter VIII. on Oaths. 
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He is required to keep the record and authenticate 
the proceedings/ 

2d. As Prosecutor. In his capacity as prosecutor 
the judge-advocate is required to look out for the interests 
of the government. He is its counsel for the time heing. 
In fulfilling these duties, however, he should bear in mmd 
the object for which the court is assembled ; that its pur- 
pose is to arrive at the exact truth of the matter in ques-' 
tion, and to administer simple justice. Erroneous views 
are sometimes held by judge-advocates upon this point ; 
they suppose that their duties as prosecutor require the 
conviction of the accused, and that they will be regarded 
by the convening authority as inefficient if they fail to 
secure such conviction. This is incorrect. They are 
simply required to produce such affirmative testimony 
as they can procure, and, confining themselves to legal 
methods, prove, if possible, the allegations set forth in the 
specifications. 

In important cases it may be appropriate for the 
judge-advocate to state the facts which he intends prov- 
ing, thus giving to the court a clearer insight of the case. 
Of the necessities for this he must be the judge. 

At the appropriate time he calls his witnesses for the 
prosecution, examines and re-examines them, and, if ob- 
jection is made to any question he thinks proper to ask, 
he should, if possible, show his right to ask it. 

The judge-advocate has the right of a closing 
address.* 

3d. As Counsel for the Accused. The 90th Arti- 
cle of War specifies that the judge-advocate shall so far 
consider himself as counsel for the prisoner as to object 
to any leading question to any of the witnesses, and to 
any question to the prisoner, the answer to which might 

1 For his duties as Recorder see Chapter XVL ' See Chapter IX. p. — . 
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tend to criminate himself. He should therefore object to 
such questions, by whomsoever asked, even though by 
a member. 

Ordinarily questions are written out by a member, 
handed to the president, who passes them to the judge- 
advocate. The latter, before asking any such question, 
should interpose any objection he desires to make. It 
remains entirely in the discretion of the court to decide 
whether the question shall be asked or not, and, if it de- 
cides afl&rmatively, the judge-advocate has no right to 
object further. 

Justice and the best practice do not restrict the judge- 
advocate to the mere stitutory obligation of Article 90, 
in his duties as counsel for the accused. When the ac- 
cused is ignorant or inexperienced and without counsel — 
especially when he is an enlisted man — ^it is deemed to be 
the duty of the judge-advocate to take care, generally, 
that the accused does not suffer upon the trial for any 
ignorance or misconception of his legal rights, and has full 
opportunity to interpose such plea and make such defense 
as may best bring out the facts, the merits, or the exten- 
uating circumstances of the case. 

For the judge-advocate to counsel the accused (a 
soldier) to plead guilty, is ordinarily improper and a thing 
not to be done. But where such plea is voluntarily and 
intelligently made, the judge-advocate should still inform 
the accused of his right to offer evidence in explanation 
or extenuation of his offense, and, if any such evidence 
exists, should assist him in securing it ; and where no such 
evidence is attainable in the case, the judge-advocate 
should still see that the accused has an opportunity to 
present a '^ statement," written or verbal, to the court, 
if he has any desire to do so.^ 

1 Opinions J. A. Q. p. 206. 
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4tli. Other Duties of the Judge-Advocate. It is 

the duty of the judge-advocate to watch the proceedings 
of the court and call its attention to any illegal steps on 
itfl part. If the court persists in its course he is not en- 
titled to protest against its action^ nor could he insist that 
his opinion should be entered upon the record. The bet- 
ter plan in such cases is for the court to allow his opin- 
ion to be recorded, the better to bring the point before 
the reviewing authority. 

The Judge-Advocate General says: "It is strictly 
the more proper practice for a judge-advocate not to 
give his opinion upon a point of law arising upon a 
military trial, unless the same may be required by the 
court. This practice, however, is often departed from, 
and the opinions of judge-advocates are generally re- 
ceived and entertained by the court without objection, 
whether or not formally called for. But where the 
court does object to the giving an opinion by the judge- 
advocate, he is not authorized to attempt to give it, and, 
of course, not authorized to enter it upon the record. 
Whether the fact that the opinion was offered and ob- 
jected to by the court shall be entered upon the record, 
is a matter for the court alone to decide. It is, however, 
certainly the better practice that aU the proceedings, even 
those that are irregular, which transpire in connection 
with the trial, should be set out in the record for the in- 
spection of the reviewing authority." ^ 

Maj. Gen. Kennedy, in speaking upon this point, says, 
** The opinions offered by the judge-advocate form an es- 
sential part of the proceedings, and that, without their 
insertion the record does not exhibit a true and faithful 
account of all that took place during the trial ; and, conse- 
quently, that the approving ofGicer becomes called upon, 

1 Opinioius J. A. a., p. 208. 
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without being apprised of the circumstances, to decide 
upon the merits of a case which has not been fully and cor- 
rectly submitted to him. For the judge-advocate, how- 
ever, it must be a matter of perfect indifference whether 
his opinions are inserted on the face of the proceedings 
or not, because he has always the means of bringing them 
to the notice of the approving oflBicer ; and thus, in exclud- 
ing them, a court-martial would merely deprive itself of 
the opportunity of explaining its reasons for having acted 
contrary to the judge-advocate s advice." ^ 

Right of Court to Judge-Advocate's Opinion. The 
court, without doubt, has a right to the judge-advocate's 
opinion upon any point of law, and, when called upon, he 
should give it. The value of such opinion, however, will 
depend upon the particular person acting in that capacity. 
It frequently happens in our service that the judge-advo- 
cate has not the experience or knowledge of court-martial 
proceedings which most of the members possess ; his opin- 
ion therefore would be of little value to them. 

iElesponsibility for Opinion. There has been a di- 
versity of opinioii among English writers, as to the respon- 
sibility of the judge-advocate to a civil court for opinions 
given by him to a court-martial. Whatever may be the 
responsibility in English courts-martial, where this officer 
is, as before stated, generally a civil lawyer, such respon- 
sibility does not obtain in this country — nor should it. 
Few officers add to their other military knowledge an 
extensive knowledge of military and criminal law, and 
to make them responsible in damages for an erroneous 
opinion would be an absurdity. 

Daring the deliberations on the finding and sentence 
the duties of the judge-advocate are of an especially im- 
portant nature. The court may labor under erroneous 

' Hughes' Duties of Judge- Advocates, p. 123. 
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ideas as to the evidence, or may proceed to an illegal or 
irregular finding ; it might by oversight give a discretion- 
ary punishment where the law is mandatory, or sentence 
to capital punishment where less than two-thirds had voted 
guilty. In cases of that kind it is the duty of the judge- 
advocate to call the fact to the notice of the court. He 
should, however, abstain from any remark by which his 
opinion as to the guilt or innocence of the accused may be 
ascertained. 

How far under the Orderd of the Court. The judge- 
advocate is in some cases under the orders of the court, 
and in some cases not. In his character as prosecutor he 
cannot be interfered with. He is not under their control 
as to the manner of conducting the trial. He may ex- 
amine such witnesses as he deems necessary, and no 
others ; or refuse to call any witnesses for the prosecu- 
tion ; he may call his witnesses in the order he desires. 

The court may order him to summon witnesses, but it 
cannot compel him to examine them. 

It cannot interfere with his right of an opening and 
closing address, or his right of argument, upon points aris- 
ing during the trial, where the interests of the prosecution 
are involved. 

In his character as recorder, he is under the orders of 
court, and yet, for a refusal to obey such orders the court 
cannot punish him, nor could it place him in arrest. Its 
proper course is to note any insubordination on his part, 
and report it to the reviewing officer. 

Resi>on8ibilit7. The judge-advocate, as the prosecu- 
tor for the government, is responsible for his manner of 
conducting the trial, and, for failure to perform his func- 
tions properly, is liable to the censure of the reviewing 
officer, and even to trial for willful wrong doing. 

Witness. The judge-advocate may be a witness, 
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*' although it is deemed the better practice not to detail a 
person as judge-advocate who may be called on to testify. 
Where he does testify, however, the President of the court 
should administer the oath, and the testimony be recorded 
by the clerk or a member, or he may record it himself. 

It is at all times competent for the officer convening a 
court-martial to relieve the judge-advdcate first detailed^ 
and to substitute another in his place. This course, how- 
ever, when resorted to pending a trial, tends to embarrass 
the prosecution, and should not be pursued except in ex- 
treme cases. ^ 

Recorders of courts-martial have duties corresponding 
to those here given for judge-advocates. 

> Opiniona J. A. G., p. 207. 



CHAPTER XVin. 
OONSTRUOTION OF ARTICLES OF WAR. 

False Returns. Article 8 provides for the case of 
an officer koowingly making a false return to the Depart- 
ment of War, or to any of his superior officers authorized 
to call for such returns, of the state of the regiment, troop 
or company, or garrison under his conunand, or of the arms, 
ammunition, clothing, or other stores belonging thereto. 

Where an officer was charged with making a false 
return of company funds, and found guilty under this 
article, hsldy that the article did not apply to return of 
funds.^ 

False returns, made by a commissary or quarter- 
master, are not offenses cognizable under this article.'^ 

False Oerttfioates. Art. 13 relates to the signing of 
false certificates relating to the absence or pay of an officer 

or soldier. 

An officer in 1859 was charged with "conduct unbe- 
coming an officer and a gentleman/' and convicted of 
" signing a faUe certificate of transportation^' but acquitted 
of signing the same " knowingly. ^^ The court found him 
not guilty of " conduct unbecoming, etc.," but guilty of 
" conduct to the prejudice of good order and military dis- 
cipline." The War Department held the finding entitled 
to an acquittal, and is in legal effect an acquittal and there- 
fore avoids and omits the sentence. "It is not neces- 

> a. C. M. O. 86, A. G. O., April 11, 1877. 

• G. C. M. 0. 12, A. G. O., May 17, 1872. G. C. M. 0. 19, A. G. O., July 24, 
1872. G. C. M. O. 47, A. G. O., Aug. 22, 187a 
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sary in military charges," it was held, " to allege that the 
acts were done ^ maliciously/ or ^wilfully/ or ^knowingly.' 
A specification of fact is good without such expressions, 
but if. they are alleged and negatived by the court in 
their verdict, then the inference from the fact fails, and 
the accused, being acquitted of intention, is acquitted of 
the offense. That is certainly the legal effect and meaning 
of such finding. ' 

" What other meaning was in the minds of the court ? 
They find that the accused did not ^knowingly' sign, 
meaning, probably, that he did not know that the certifi- 
cate was false. Then did he sign it in good faith, to the 
best of his knowledge and belief? or in such ignorance 
and disregard of what he certified as made the certificate 
an act of bad faith ? In that finding of the specification it 
sustains the charge. But the court negative the charge, 
and therefore reject that sen^e of the specification. The 
court probably find only a due want of care and accuracy 
a neglect of duty." ^ 

In 1869 the Secretary of War in a general order stated 
that '' the practice of drawing pay twice for the same time 
and refunding at some subsequent period has lately been 
of such frequent recurrence, and is perpetrated under such 
circumstances, as to preclude the supposition of inadvert- 
ence or mistake, but rather of deliberate intention. * * 
Every officer's pay account contains the certificate that 
the officer has not already received pay for the same 
period. If, therefore, an officer signs two sets of pay ac- 
counts for the same month, one set must be false, and if 
the name and facts reach the Headquarters of the Army, 
as they surely will through the Paymaster-General, the 
officer will be tried by a general court-martial under the 
14th (present 13th) Article of War." ^ 

> G. O. 28, A. G. O. Dec. 31, 1859. « G. O. 61, A. G. O., Aug. 7, 1869. 
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Accountability for Stores, etc. Article 15 directs 
that any officer who, willfully or through neglect, suffers to 
be lost, spoiled, or damaged, any military stores belonging 
to the United States, shall make good the loss or damage, 
and be dismissed from the service. 

The loss or damage may be assessed by a Board of 
Survey with the approval of the commanding officer ; i or 
it is presumed, by the court-martial trying him. The for- 
mer would seem to be the better way. 

In referring to losses occasioned by neglect of company 
commanders, the Secretary of War holds that the pecuniary 
responsibility cannot be transferred to enlisted men. It is 
the duty of the commander to attend personally to its (the 
property's) security, and either to himself superintend the 
issues, or cause it to be done by a commissioned officer. 
The plea that the keys of the rooms or chests, and the 
making of issues, were entrusted to enlisted men, or to 
civilians, without direct proof of vigilance on the part of 
the responsible officer, and a resort to every reasonable 
precaution, including frequent personal inspections, inr 
tended to prevent loss or damage, will not be accepted 
by Boards of Survey as relieving such officer from liability. 
Evidence must be demanded, showing clearly the circum- 
stances of the loss and all the means and precautions taken 
to guard against it ; and reviewing officers, in examining 
the proceedings of Boards of Survey, will apply the prin- 
ciples set forth in this order and be governed by them in 
affixing their approval.' These remarks should be borne 
in mind by courts-martial, in trying offenses under this 
article. 

liOsing Accoutrements. Article 17 provides that 
any soldier who sells* or, through neglect, loses or spoils 
his horse, etc., shall suffer such stoppages, not exceeding 

^ Under par. 1027 Regolatioiis. * Gt. O. 66 A. G. O., Jane 24, 1874. 
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one-half of his cnrrent pay, as a coartr^nartial may deem 
safficient for repairing the loss or damage, and shall be 
punished by confinement or such other corporal punish- 
ment as the court may direct. 

General Orders from the Adjutant-Geueral's office di- 
rect that in future, the amount, charged against an enlisted 
man on muster and pay roUs for indemnification for 
loss or damage to government property, will not exceed the 
value of the article alienated, or the amount of damage, 
or the cost of repairs, and such charges will be made in 
conformity with paragraphs 1027 and 1028 Revised Regu- 
lations for the Army of 1863. The soldier will be informed, 
at the time for signing the roll, that his signature will 
be regarded as an acknowledgement of the justice of the 
charge set against his pay ; but, in case he objects to sign- 
ing the rolls and demands a court-martial, and in cases of 
loss from stealing, selling, gross neglect, or other illegal 
disposition of or damage to public property, such as should 
subject the offender to punishment, in addition to making 
good the loss to the United States, he will be proceeded 
against as provided for in the 16th and 1 7th Articles of War, 
Revised Statutes of the United States. In these cases the 
stoppages imposed by a garrison or regimental court-mar- 
tial — or in time of war a field officer's court — is not limited 
to one month's pay, but only to the amount necessary to 
reimburse the government, and the conditions imposed in 
said 17th Article of War/ 

In 1877 a soldier was tried for violation of this article 
in unlawfully disposing of his ^eat-coat. The court failed 
to make any stoppage, and on being re-convened, adhered 
to their action on the ground that, the great-coat having 
been issued to the soldier and charged against him, the 
government had sustained no loss or damage which it was 

> a. 0. 110, A. Q O., Dec 1, 1876. 
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in the power of the court to assess. The convening officer 
held the conclusion of the court erroneous, both as to the 
fact of actual loss or damage, and as to the legal relation 
of the prisoner and government as to ownership. The 
actual cost for care and transportation of clothing to any 
particular statiofi forms no part of the value as stated in 
the price-list, and there is, in such respect, an actual ascer- 
tainable loss to the government, resulting both from the 
wrongful sale of clothing in the first instance, and usually 
from the necessity of replacing the articles at places of 
issue. The legal right of the soldier to the clothing 
issued to him is a qualified right, that of use only, whilst 
he is in service, and is still public property within the 
intent of the 17th Article of War, so far as the right of 
disposition is concerned.^ 

Where a soldier came into possession of articles of 
government clothing by purchase or gift from soldiers dis- 
charged, the Judge- Advocate General held, that selling 
such clothing to citizens constituted an ofiense under Sec. 
23 of the Act of March 3, 1863, the same being construed 
as not intending to restrict the offense denounced to a 
selling by the identical soldier to whom the clothing was 
originally issued.' 

The Judge-Advocate General holds, that the imposition 
by sentence of certain stoppages of pay for violation of 
this article is, in all cases, mandatory upon the court. ^ 

The punishment for offenses under this article is 
limited to corporal punishment, confinement being re- 
garded as such. 

IXsrespeot. Article 20 refers to an officer or soldier 
behaving with disrespect toward his commanding officer. 

Every officer entitled to require the obedience of an- 

1 G. C. M. 0., 81, Headq'rs. Dept. of the South, April 17, 1877. 
• Boiefta of Militaiy Justice, Nov. 24, 1878. * O^inloiui, p. 18. 
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other, for the time being, is to the latter his commanding 
officer. 

Disrespectful language used towards his captain by a 
soldier, when detached from his company and serving at 
the hospital, to the surgeon in charge of which he was 
ordered to report, was held not properly charged " as dis- 
respect towards his commanding officer " — the surgeon, not 
the captain, being his commander at the time. The offense 
should^ under these circumstances, have been charged as 
" conduct to the prejudice of good order and military dis- 
cipline." ' 

Striking Superior Officer and Disobedience of 
Orders. Article 21 provides that any officer or soldier 
who, on any pretense whatsoever strikes his superior officer, 
or draws or lifts up any weapon, or offers any violence 
against him, being in the execution of his office, or dis- 
obeys any lawful command of his superior officer, shall 
suffer death, or etc. 

Three things are necessary to make an act an offense 
under this article : 

First. The violence mentioned must be against a 
superior officer; the term '* superior" being interpreted 
to mean any commissioned officer superior in rank to the 

accused. 

Second. It must be shown, in evidence, that the 
superior officer was in the execution of his office.^ 

Third. If the offense charged is " disobedience of 
orders," the order disobeyed must be a lawful command 
of a superior officer. 

The fact that any stated duty is enjoined in regula- 
tions, or orders, does not in itself render a non-perform- 
ance of such duty a disobedience of orders, in viola- 
tion of the 21st Article ; but, to support this, it is essen- 

1 Opinions J. A. G. p. 4. ' Q. C. M. O. 2, Anny of the Potomac, Jan. 2, 1865. 
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tial that there should be shown such an intentional disre- 
gard of authority, as is evinced by a willful refusal or omis** 
sion to comply with the specific command of a superior 
officer.^ 

The Article, it will be seen, does not provide for the 
punishment of disobedience of an unlawful order. On the 
contrary, it is well settled that an officer or soldier is jus- 
tified in disobeying such order. It may become his im- 
perative duty to do so, for obedience of such an order 
may often render him liable in damages, the same as if it 
was committed of his own free will and accord. Thus, in 
the case of Mitchell vs. Harmony^ the United States 
Supreme Court held that upon principle, independent of 
the weight of judicial decision, it can never be maintained 
that a military officer can justify himself for doing an 
unlawful act, by producing the order of his superior. 
The order may palliate, but it cannot justify.^ 

Disobedience of orders, however, is one of the severest 
offenses known to the military code, and is made punish- 
able in all armies by the severest penalties. Prompt, 
unhesitating obedience is the very root of discipline, with- 
out which the efficiency of an army would instantaneously 
be impaired. How can we reconcile the two? What 
will justify an officer or soldier in disobeying an order ? 
May he pause to consider, and obey or not as the order 
appears to him legal or illegal ? 

In the case of McOall vs. McDowell^ it was said, 
" If every subordinate officer or soldier were at liberty to 
question the legality of the orders of the commander and 
obey them or not as they may consider them valid or in- 
valid, the camp would be turned into a debating school, 
where the precious moment for action would be wasted 

J G. C. M. O. 26, A. a. O., Aug. 31, 1872. 

• 14. Howard, p. 137. 

16 



242 MILITABT LAW. 

in wordy conflicts between the advocates of conflicting 
opinions." ^ 

To the same ettect the TJ. S. Supreme Court in the 
case of Martin vs. Mott^ — " While subordinate officers or 
soldiers are pausing to consider whether they ought to 
obey, or are scrupulously weighing the evidence of the 
facts upon which the commander-in-chief exercises the 
right to demand their service, the hostile enterprise may 
be accomplished withotit the means of resistance." 

The rule to be adopted from the weight of authority 
seems to be this : — 

Unless an order is manifestly and clearly iHeyal, it is 
the duty of the subordinate to obey it, and failure on his 
part will render him liable under this article. 

As held by the judge in JlcCall vs. McDowell, — ^' Ex- 
cept in a plain case of excess of authority, where at first 
blush it is apparent and palpable to the commonest under- 
standing that the order is illegal, I cannot but think that 
the law should excuse the military subordinate when acting 
in obedience to the orders of his commander ; otherwise he 
is placed in the dangerous dilemma of being liable in dama- 
ges to third parties for obedience to an order, or to the loss 
of his commission and disgrace for disobedience thereto.'' 

Verbal Orders. Several cases have arisen in our 
army where officers have refused to obey verbal orders 
because not properly delivered. 

In 1778 Col. Hall was tried, for refusing to obey an 
order of his commanding officer directing him to impress 
certain horses ; the order being conveyed to him through 
the hands of a quartermaster. The court held that the 
order was not military, and not conveyed through a mili- 
tary channel^ and found the accused not guilty ; but the 

1 L AbboU 213-^345, Reported &I0O in SootVs Digest^ p. 433. 
' 12. Wheaton, p. 19. 
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commaader-in-chief disapproved this decision, and held 
that the order was regular and obligatory.^ 

In 1827 Lieut. B. was found not guilty of disrespect 
to his commanding officer, for refusing to obey an order 
delivered by a soldier. In so deciding, they sbited that they 
had been governed by a paragraph of existing regulations 
which said, " verbal orders addressed to officers will be 
transmitted by officers." The commanding general held 
that the regulation was not applicable to the case, 
— " It more appropriately applies to commands in the 
organization of which ^ staff officers ' are a necessary and 
constituent part — ^as divisions, brigades, and possibly a 
single regiment — but to the limited sphere of company 
commands, within the jurisdiction of company officers only, 
and limited to official intercourse between the captain and 
his subalterns ( as illustrated in this trial) the rule would 
seem devoid of any appliccation.* 

Again, in 1869 Bvt. Major K. was tried for "disobedi- 
ence of orders," the specification alleging that, — " Having 
been informed by his 1st Sergt, that he had been directed 
by the Sergeant-Major of the post, to inform Bvt. Major 
K., that the commanding officer of the post had ordered 

that wagoner , of said battery, was to be excused 

from inspection the next morning, he did say to the said 
1st Sergt., that he would not obey any order transmitted 

in that way, and did order 1st Sergt. ^ not to excuse 

said wagoner from said inspection/' The commanding 
general in commenting on the case said, — " The manner 
of communicating orders, brought in question by the pro- 
ceedings in this case, is one that is fully established by 
long continued custom and is sanctioned by the regulations 
(par. 443), It is the substitute in part for the * officer's 

^ Revolutionarj Orders of Washiugton, p. 4S. 
« G. O. 4, A. G. 0.. Jan. 10, 1827. 
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call/ and works mainly to the convenience of company 
officers, by relieving them from the duty of reporting in 
person, to receive the daily details and unimportant or- 
ders, atid it has always been held customary, proper, and 
sufficient."^ 

Mutiny. Articles 22 and 23 provide punishments 
for engaging in, or failing to resist, mutiny or sedition. 

Mutiny and sedition are, by some, considered as 
convertible terms, and perhaps properly so; but, by 
military men, mutiny is rather understood to imply ex- 
treme insubordination, as individually resisting by force, 
or collectively rising agJiinst or opposing military au- 
thority ; and sedition is supposed to apply to deeds of a 
treasonable or riotous nature, directed rather against the 
government, or civil authorities, than military superiors, 
though necessarily involving or resulting in insubordina- 
tion to the latter.* 

The resistance may be active or passive. O'Brien cites 
the case of Col. Parish, who, in 1836, ordered Lieut. Ward 
of the Volunteers, to be arrested. The latter refused to 
obey the arrest, and threatened to shoot any one who 
should attempt to arrest him. No one would attempt it. 
He was then shot down by Col. Parish.' Here are ex- 
amples of active and passive resistance, both of which 
constituted mutiny. 

The question as to whether mutiny requires for its 
commission more than one person has been a subject of 
discussion. O'Brien holds the affirmative,* De Hart« 
and Ben6t,* citing Samuel,^ the negative. 

The facts by which it is intended to substantiate 
mutiny (or sedition) should be set forth in the charge ; it 

J G. 0. 133, Hdq'ra. Ist Mil. Dist. Richmond, Va., Dec 11, 1869. 

■ G. O. 77, A. G. O., Dec. 21, 1877. 

» O'Brien's Courts-Martial, p. 76. 

* P. 71. » P. 348. • P. 258. » P. 257. 
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must be proved by facts, not by words alone, or by words 
at all, except in connection with facts.^ 

When a mutiny or sedition partakes of the character 
of a conspiracy, the rule applies that any act committed 
by one of the conspirators is considered the act of all. 
Thus, if murder result from the action of one of the con- 
spirators, this is murder by all. 

Quelling Mutiny. The following order of General 
Scott as to the manner of quelling a mutiny, deserves care- 
ful consideration. ^' But it may be said, in the case of 
mutiny, or conduct tending to this crime, that it is neces- 
sary to cut down on the spot, the exciter or ringleader. 
First. Order him to be seized. If his companions put 
him into irons or confinement, it is plain that there is no 
spread of the dangerous example. But should they hesi- 
tate ; or should it be necessary in any case of disobedience, 
desertion, or running away, the object being to secure the 
person for trial, — as always to repel a personal assault, or 
to stop an aifray — ^in any one of these cases any superior 
may strike and wound, but only to the extent clearly 
necessary to such lawful end. Any excess, wantonly 
committed beyond such measured violence, would, of 
itself, be punishable in the superior. No other case can 
possibly justify any superior in committing violence upon 
the body of any inferior, without the judgment of a 
court, except that it may sometimes be necessary, by 
force, to iron prisoners for security, or to gag them for 
quiet.'' ' 

Challenges. Articles 26 and 27 refer to the sending of 
challenges, or allowing persons to go out to fight a duel. 

In 1858, Col. S. sent the following communications to 
General H. : 

1 Simmons, p. 268 (2d. Ed.) 

• G. O. 63. Hdq'rs. of the Army. Aug. 20, 1842. 
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Washington, D. C, Febeuaet 15, 1858. 

Sir: As more than twenty-four hours have passed 
since my note to you of yesterday, I have a right to 
presume that you do not intend to answer it. I have 
therefore to invite you to leave this city with me to-mor- 
row morning, to go to any place you may designate. 

I send this note privately to avoid committing any 
friend as long as possible. An early answer is requested. 

I am, with due respect, 

E. V. S 

Col. \st Cmalry. 
Brevet Brig. Genl. W. S. H. 
Col. 2d Dragoons. 

Washington, D. C. Feb. 16, 1858. 
Sir : I received with great surprise your note of last 
evening, and have only to say to you ; that a man who 
could insult a brother officer from an official covert, and 
afterwards refuse to apologize, or to give him that satis- 
faction which he had a right to demand, is utterly un- 
worthy of any further notice from me. 

I am, &c. 

K V. S 

Brevet Brig. Gen. W. S. H. Col. \st Cavalry. 

Col. 2d Dragoons. 

Colonel S., was tried under two chargeis. 

First. For sending a challenge to fight a duel. Second. 

In upbraiding General H , for refusing to fight a duel. 

The specifications were contained in the above communi- 
cations. 

The court acquitted him of both charges and their 
specifications. 



CONSTRUCTION OF ARTICLES OF WAR. 247 

In reviewing the proceedings the Secretary of War 

said, — "Colonel S s note of the 15th February is a 

challenge within the meaning of the Article of War. The 
military authorities and the decisions of courts-martial are 
clear in this regard. They lay down, what indeed is the 
necessary doctrine to give effect to the law, that * no par- 
ticular phraseologt/, no setform^ is necessary to a challenge ; 
nor ' a formalinviiation to fight ; ' but ' a mere hint or sug- 
gestion is sufficient, and even ' such defiance as casts the 
burden on the other party, "* As challenges are in violation 
of law, ingenuity is not uncommonly exercised to avoid a 
plain expression of their purpose. But these are artifices 
to defeat the law, which courts of law will never favor, 
and when the meaning is so clear as to be intelligible to 
the party who receives the challenge, it answers the pur- 
pose, and is intelligible to the tribunal which tries it. In 
this case, however, the challenge is plainly expressed ; even 
if it were not conclusively interpreted by the rest of the 
correspondence, and expressly as ' a demand for satisfac- 
tion' 

" The doctrine of the findings in this case would render 
the article of war void and inoperative, by indicating a 
mode of doing without breach of the law what it is the 
exact purpose of the law to forbid. 

" A rigid enforcement of strict discipline in the army 
is the most essential requisite for its honor and efficiency. 
If the bonds of discipline are loosened, it is only a ques- 
tion of time when the army will become a mob, and public 
opinion will ascribe to it that character, even before it 
would fairly be entitled to it." * 

The 25th Article of War covers cases of challenge by 
word of mouth, or where a written challenge is handed 
personally by the challenger to the party challenged.* 

> G. O. 3, A. G. O., March 10, 1866. • Opinions J. A. G., Aug. 14, 1872. 
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Redress of Wrongs to Officers. Article 29 proTides 
fhe mode to be pursaed by officers for redress when thej 
deem themselves wronged. 

The Article, by its terms, is limited to wrongs com- 
mitted by the commanding officer of his (the officers) 
regiment. The course marked out, however, is appropriate 
when an officer thinks himself wronged by any superior 
officer. 

First. To make due application to the officer. 

Second. If redress is refused, to make complaint to 
the officer superior to the latter, and, in extreme cases, 
when all other means of justice fail, appeals may be 
made to the Secretarj" of War. 

The right, in charges and appeals, is not to be made in 
any mode or style the subordinate pleases, but with some 
reasonable circumspection, and in good faith, and in sub- 
jection to the controlling law of discipline which, to sus- 
tain military' authority, requires obedience, and forbids 
disrespect to comman«ling officers. Under cover of 
charges or appeals a subordinate has no right to avail him- 
self of the opportunity to behave with contempt to his 
commanding officer. Where such case is alleged in the 
specification, a court-martial will entertain and try the 
charge.* 

Drank on Daty. Article 3S provides that any officei 
who Ls found drunk on his guard, party, or other duty, 
shall be dismissed the service. Any soldier who so 
oflends shall suffer such punishment as a court-martial 
may direct 

This Article is not applicable to simple cases of drunk- 
enness, but to cases where the accused is drunk on duf^y 
and in such manner it must be charged. 

Where an officer was charged with *' drunkenness,' the 

> G. 0. 1, A. G. O.. Jan, 11, 185«. 
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specification alleging " drunkenness on guard" found guilty, 
and sentenced " to he casMertd,' it was held that the fail- 
ure to express the charge in the terms used in the 38th 
Article was fatal to the validity of the proceedings.^ 

Difficulty has ever obtained in determining what con 
stitutes being " on duty^^ so as to make an oflFense cogniza- 
ble under this article. A few citations from cases in our 
own service will illustrate the doubts that have arisen. 

In 1843 a court-martial held, in the case of Capt. D., 
that " being drunk while in command of Detroit Arsenal," 
did not constitute an oifense under this article ; this par- 
ticular article, in their opinion, having reference solely to 
matters of detail? 

The Judge-Advocate General holds, however, that a 
post commander, while present and exercising command 
as such, is deemed to be at all times " on duty " in the 
sense of this article, and so legally liable to a charge of a 
violation of the same if he become drunk and incapable to 
properly perform the duties of such command.* 

In the case of Major P., in 1853, the court found him 
" guilty " of being " drunk in the actual execution of his 
office" but not " drunk on dutyT 

The Secretary of War, in reviewing the proceedings, 
said, — "The Department cannot discover any just ground 
for the distinction, which is even expressed by a contra- 
diction. The Article of War must be taken to use its 
words in their plain meaning. If it be the idea of the 
court, that because certain duties are specified in this 
article, its province is limited to those and like duties, 
they impose a restriction on the general words that follow 
the specification, which the words themselves do not carry, 
and which is inconsistent with the policy and history of 

> G. O. 264, A. G. O., Aug. 8, 1863. • G. O. 50, A. G. 0., Oct 11, 1843. 
• Opinions J. A. G., p. 16. 
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the statute. If by specifying * guard or party,' only like 
duties of special detail are meant, the law is greatly de- 
fective, and disregards the most important occasions of 
military service, where the whole are under arms, as 
parade, review, drill, or battle. The former statute speci- 
fied ' guard, party, or other duty under arms.' The omis- 
sion of the words ' under arms,' removed one restriction 
without introducing a new one. The specification and the 
general expression, each has its appropriate office ; for ex- 
ample, the case specified is that of an officer of the guard 
being drunk during his tour, even when engaged in no act 
of duty ; and the general words provide for actual occa- 
sions of duty." ^ 

In the case of Captain I., charged with being " drunk 
on duty," the specification alleged that ^*the accused 
was found drunk while on duty in command of company 
D," the said company being at the time engaged in an 
expedition against hostile Indians. The court threw out 
the charge. The department commander disapproved 
this action, holding that " the nature of the service and 
the safety of the command certainly constitutes this a 
duty within the meaning of the 38th Article ; but if the 
court had any doubt of that fact, it was competent to 
find the accused guilty of a criminal disorder under the 
62d Article of War." ^ 

The following General Order gives the views which 
have been maintained at the War Department. " In one 
sense ^ on duty ' is in contradistinction to * on leave of 
absence.' But the expression appears to have a narrower 
meaning in the 38th Article of War. The old law in this 
matter ran in these words, * guard, party, or other duty 
under arms.' The omission of the words * under arms ' 
from the present law, with intention to include descrip* 

» G. O. 6, A. G. 0., May 28, 1857. • G. C. M. 0. 9,.A G. O., Jan. 27, 1875. ? 
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tions and circumstances of duty, yet still leaves excepted 
those other occasions in camp or garrison, when the offi- 
cer is, in the ordinary language of the service, * off duty.* 
It is unnecessary to add that drunkenness *off duty/ 
according to the circumstances, may be cognizable by a 
court-martial, but not under the 38th Article of War, 
What then are the conditions* which bring the offensp 
under this article ? It is difficult to make a general defi- 
nition which shall be precise and accurate. The law 
leaves it, as other general words of statutes, to judicial 
interpretation in the particular case. In one of these 
cases the court find that an officer, drunk at a dancing 
party, when engaged in no act of duty, was drunk on 
duty, because it was during his tour as officer of the day ; 
and the same court find in the other case, that an officer 
is not drunk on duty, when, being sent to execute a duty 
requiring his attention from day to day, he gets drunk 
after he has commenced it, and is thus rendered unable 
to continue it ; or when, having received an urgent and 
peremptory order, calling for immediate execution, he is 
unable to execute it because of his drunkenness. The 
department holds that all these cases are cases of drunk- 
enness on duty." * 

The Secretary of War in 1872, referring to the miscon- 
duct which should be brought under this article, held : 

1st. A soldier on drill is on duty within the meaning 
of the 45th (present 38th) Article of War. 

2d. It is manifestly wrong to order upon duty a soldier 
who is known to be at the time unfit for duty, whether 
this unfitness is caused by the fault of the soldier or not. 

If the unfitness is the result of misconduct on the part 
of the soldier, the 99th (present 62d) Article of War pro- 
vides for his punishment. 

» O. 0. 7. A. G. 0., June 18, 1866. 
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The officer who orders npon duty a soldier whom he 
knows to be unfit for duty from any cause commits a grave 
offense.* 

Some difficulty has also arisen with courts as to what 
constitutes " drunkenness^ 

In the case of Lieutenant N., United States Volunteers, 
the commanding general said : " The court has gone out of 
its way to make a difficulty of a rather ludicrous nature. 
The prisoner is acquitted of being ' drunk j but found guilty 
of being ' intoxicated.' It is not easy to find words more 
accurately synonymous than those between which the 
court-martial has attempted to make a distinction. When 
a man is intoxicated he is drunk. When he is under the 
influence of intoxicating liquors so as to cloud his faculties, 
or render his gait and motions unsteady, he is drunk ; 
and if this occurs when he is on duty he must be cashiered. 
Nothing can be more erroneous than to suppose that as 
long as an officer is not drunk to insensibility — a condition, 
moreover, in which he is far less apt to do mischief, than 
when he is simply drunk enough to be indiscreet-he is 
not drunk at alL Whatever the court-martial may think 
of the matter, the fullest possession of his faculties, by 
every officer, is necessary to fit him to ^ discharge his 
duties properly.' " ^ 

In the case of Lieutenant H., the court struck out the 
words in their finding " did become drunk," and substi- 
tuted the words " did become under the influence of in- 
toxicating liquor." The Secretary of War, in reviewing 
the case, stated that — " The object of the law is manifestly 
to enforce that measure of sobriety which is essential to the 
full and calm control of both the mental and physical facul- 
ties, and thus to protect the military administration from 

» W. D., A. G. O. March 4, 1873. 

■ G. 0. 98, Army of the Potomac, March 8, 1863. G. 0. 58, Army of the 
•>otomac, Feb. 16, 1863. 
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the great mishaps to which it might be liable from the 
blunders and excesses of officers attempting to perform 
their duty under the influence of drink. Any such intoxi- 
cation^ therefore, as is sufficient to sensibly impair the 
rational and free exercise of the mental or physical abili- 
ties, is drunkenness within the meaning of the law. And 
should the condition of an officer accused of this offense 
not have partaken of this description, it is better that he 
should be acquitted, than that courts, by endeavoring to 
mark degrees of drunkenness, should encourage such a nice 
discrimination as, if grown into practice, would tend to de- 
feat in great measure the purpose of the article.^ 

Relieving the Xinezny. Article 45. This Article per- 
mits the trial of all persons by courts-martial, whether in 
the army or not, for relieving the enemy with money, etc. 

The meaning of the word enemy ^ as used in this article, 
is that adopted by international law. All persons residing 
in the enemy's country are generally enemies, unless de- 
tained by force within the borders when desirous to 
escape.^ 

The Supreme Court has decided that this rule ap- 
plies equally to civil and to international war.^ 

" When parties are engaged in supplying ammunition 
to Indians in open and notorious hostility to the United 
States, who properly come within the description of public 
enemies, in that case they would seem to be amenable to 
trial and punishment by courte-martial under the 45th 
Article of War. This applies to persons who are not, as 
well as to persons who are, in the military service." 

The view in this particular case was given on the as- 
sumption that " there exists such a state of hostility on 
the part of the Indians as amounts to war. This state^ in 

> G. C. M. O. 33, A. G. 0., May 12, 1875. 

■ Woolsey'B International Law, p. 459. * 2 WaUace, p. 419. 
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our peculiar relations with Indian tribes, is perhaps not 
susceptible of an exact definition. It is not necessary to 
the existence of war that hostilities should have been 
formally proclaimed. When any Indian tribes are carry- 
ing on a system of attacks upon the property or persons, 
or both, of the settlers - upon our frontiers, or of the 
travelers across our territories, and the troops of the 
United States are engaged in repelling such attacks, this 
is war in such a sense as will justify the enforcement of 
the articles of war against persons who are engaged in re- 
lieving the enemy with ammunition, etc."* 

Corresponding "with the Enemy. Article 46. The 
same rule applies as to the trial of all persons by courts- 
martial for corresponding with the enemy, as laid down 
under Article 45. 

The following Order was issued upon this subject at 
the commencement of our late war. " Public safety re- 
quires strict enforcement of this article. It is therefore 
^ordered that all correspondence and communication, ver- 
bally or by writing, printing or telegraphing, respecting 
operations of the army or military movements on land and 
water, or respecting the troops, camps, arsenals, entrench- 
ments, or military affairs within the several military dis- 
tricts, by which intelligence shall be directly, or indirectly, 
given to the enemy, without the authority and sanction of 
the General in command, be and the same are hereby ab- 
solutely prohibited, and from and after the date of this 
order, persons violating the same will be proceeded against 
under the 57th (present 46th) Article of War." ^ 

Under this article it is essential only that correspond- 
ence should have been commenced. It is not necessary 
that the letters should have reached their destination. 

* XIIL Opinions Attorney. General, July 19, 1871. 
» e. O. 67, A. G. 0., Aug. 26, 1861. 



CONSTRUCTION OP ARTICLES OF WAR. 255 

During the late war the government never regarded 
correspondence between citizens of the loyal and rebel 
States, when strictly confined to merely domestic affairs, 
as within the purview of this article/ 

Desertion. Article 47 provides for the case of an of- 
ficer or soldier deserting the service of the United States, 
and prescribes the punishment. 

By desertion is meant the absenting of an officer or 
soldier from his regiment, battery, troop or company 
with intent not to return. The gist of the offense is the 
intent, and, no matter how long the absence, if the intent 
was to return, it is not technically desertion. 

In order to decide whether the soldier left with the 
intent not to return, all the circumstances connected with 
his leaving, absence, and return, (whether compulsory or 
voluntary) must be considered together. Each case must 
be governed by its own particular facts, and no general 
rule on the subject can be laid down.* 

As to whether escaping from confinement is desertion, 
the Judge-Advocate General in 1874 said, "This Bureau, 
having had occasion to reconsider its published opinion on 
the subject of escape from confinement, has considered 
that the same has not been sufficiently carefully expressed 
in the Digest. Its view simply is, that where a soldier 
escapes from an imprisonment under sentence after his 
term has expired, as, for instance, when he has been first 
discharged under the same sentence, he is guilty then of 
escape only. But that where he escapes from an impris- 
onment while still in the service, he is guilty prima facia 
of an escape only, but may be treated as guilty of a de- 
sertion, if the facts connected with his escape indicate the 
animus to separate from the service, and not to return to 
it, which is necessary to constitute desertion.^ 



8 



> Opinions J. A. G. p. 19. ' Opinions J. A. G., p. 188. 

* Boieau of Mil. Justice, April 4, 1871 
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Officers Desertixig. The President is authorized to 
drop from the rolls of the army for desertion, any ofiicer 
who is absent from duty three months without leave ; 
and no officer so dropped shall be eligible for re-appoints 

ment.^ 

Where an officer was dropped for desertion^ and after- 
wards captured, and tried for " desertion '* with other 
charges, the proceedings were held void ab initio on this 
charge, as he was not in the military service of the United 
States.* 

Good Order. Article 54. Everj'- commanding officer 
is required by the provisions of this article to keep order 
in his command, and, to the utmost of his power, to redress 
all abuses or disorders which may be committed in quar- 
ters, garrison, or on the march by any officer or soldier 
under his command. 

Under this article it is made the duty of commanding 
officers to see reparation made to the party or parties in- 
jured, from the pay of the soldiers who are guilty of 
abuses or disorders committed against citizens. Upon 
proper representation by any citizen of wanton injury to 
his person or property, accompanied by satisfactory proof, 
the commanding officer of the troops will cause the dam- 
age to be assessed by a board of officers, the amount 
stopped against the pay of the oflfenders, and reparation 
made to the injured person. 

This proceeding will be independent of any trial or 
sentence by court-martial for the criminal offense.® 

Delivery of Military Ofifenders to Civil Author- 
ity. Article 59. This Article provides for the delivery 
over to the civil authorities, of officers or soldiers accused, 
in time of peace, of a capital crime, or of any offense 

1 Bey. Statutes, Sec 1229. 

■ G. C. M. 0. 16. A. G. O., August 30, 1871. 

• G. O. 86, A. G. O. July 8, 1868. 



CONSTRUCTION OF ARTICLES OF WAR. 257 

against the person or property of any citizen of the United 
States. 

The duties of commanding officers under this article, 
are a matter of importance. . 

The subordination of the military to the civil authority 
is an axiom of this government ; but it was never meant 
by this axiom to place the military entirely at the mercy 
of any individual who might call for the surrender of of- 
fenders under this article. 

Referring to this question, Attorney-General Wirt 
remarked, — " Tou will discover that the case in which the 
article raises this duty on the commanding officer, etc., is 
when the person called for has been accused of some of- 
fense, such as is * punishable by the known laws of the 
land.' The commanding officer owes a duty to the men 
under his command ; he owes them the duty of protection 
so long as they continue in the faithful discharge of their 
duty. This duty is first in point of time, and highest in 
point of obligation. This 33d ^ Article gives him no au- 
thority to withdraw that protection, and deliver over his 
men to others, except in the case it describes, — where 
they are accused of such an oiFense as is * punishable by 
the known laws of the land.' To justify him in deliver- 
ing them up, he must see that the case described by the 
article has arisen. He is required by his duty to exer- 
cise his judgment upon the case. It is not enough to tell 
him that some offense has been committed ; he must know 
what the specific offense is, in order that he may see 
whether it is an offense * punishable by the known laws 
of the land.' The application according to the article, 
must be duly made to him, and, in my opinion, no appli- 
cation is duly made which does not state the specific 
offense, so as to enable the commanding officer to see dis- 

> Present 59tli. 
17 
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tinctly that the case contemplated by the article has 
arisen. In the present instance, the demand made by Mr. 
Thompson did not state the specific offense. It is ad- 
dressed to the commandant of Fort Delaware, Lieut. G. 
W. Gardiner ; and then states that ^ Lieut. Joseph Strong 
and John Farley are charged before me, on oath, with 
having violated the known laws of the land, and especially 
of the State of New Jersey ; you are therefore requested, 
etc' Mr. Thompson ought to have furnished the com- 
manding officer with the specific charge, and with the name 
of the injured party ; a copy of the affidavit ought to have 
accompanied the demand ; and then, if as special as an 
affidavit ought to be to warrant an arrest, it would have 
given all the information that was necessary on the occa- 
sion. On such a demand as this before me, I am of the 
opinion that the commanding officer would have acted un- 
justifiably in delivering the men ; and hence, that there is 
nothing to punish or to censure in his refusal" ^ 

Speaking upon the same question, Attorney-General 
Gushing said : " Questions may arise on the Article of War, 
as to the precise circumstances under which an officer or 
soldier, having violated the law of the land, is to be deliv- 
ered up to the civil magistrate. According to the express 
tenor of the articles, it is ^ upon application duly made by, 
or on behalf of, the party or parties injured.' The law 
does not give the civil magistrate any right of voluntary 
and officious interference in these matters. 

" Suppose, however, that a soldier stationed at Boston 
or New York perpetrates an act of murder, rape, robbery, 
or burglary upon the person or property of a person not in 
or attached to the army ; can there be any doubt in such 
case that the law of the land, through the public prosecu- 
tor or the grand jury, represents and takes the place of a 

^ II. Opiaions Attorney-General, Oct. 5, 1825. 
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private party injured ? I conceive not ; for in such a case 
the entire society is the party injured. A commanding offi- 
cer would scarcely hesitate, in such a case, to surrender 
the criminal to the public authorities of the State. 

" Suppose, again, that the act is internal to the army, 
as that an officer on duty kills a superior officer. Beyond 
all doubt, as we have seen, that act, though military by 
the ordinary law martial, would still be murder by the 
ordinary law, and so triable as such by the civil magistrate. 

"There, also, the whole society is a party injured, and 
the public prosecutor may justly demand that the criminal 
shall be held amenable to the aggrieved majesty of the law 
of the land, either with or without a technical conformity 
of proceeding to the letter of the Article of War." ^ 

In the case of Sergeant Gunther, a soldier stationed at 
Sidney Barracks, Nebraska, in 1876, and charged with 
shooting and wounding another soldier, the State sheriff, 
upon his own information and motion, and not on applica- 
tion made by or in behalf of the party shot, procured a 
warrant from a State court of Nebraska for the arrest 
of Gunther, and called on the commanding officer to 
deliver him up. The commanding officer refused to sur- 
render him on the ground that '' he is now a prisoner in 
the hands of the military authorities for an offense similar 
to that stated in the warrant, and for which he is being 
prosecuted by the United States government; he, of 
course, must be held until the United States has been 
satisfied." The sheriff then attempted to take Gunther, 
and was resisted by the commanding officer. A warrant 
was then procured against him for resisting a sheriff in 
the execution of his office ; the grand jury found an in- 
dictment against him, and the case came on for trial before 
the District Court of the State of Nebraska. 

^ VI. Opinions Attorney General April 7, 1854. 
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The judge decided that had the warrant been procured 
by, or in behalf of the party shot, in accordance with the 
provisions of the 59th Article, the commanding oflScer 
would have been liable for refusing to give him up ; but 
that, as the arrest was attepipted at the instigation and 
motion of the sheriff, and not upon application made by 
or in behalf of the party shot, the commanding officer was 
not only justified in refusing to surrender Gunther, but 
under the circumstances would have rendered himself 
amenable to the military authorities therefor, under the 
69th Article of War, had he so done.^ 

The surrender of officers and soldiers under this arti- 
cle, on warrants issued from the civil authorities, is some- 
what complicated by our dual form of government. 

Congress is authorized to exercise exclusive legisla- 
tion, in all cases whatsoever, over all places purchased, 
by the consent of the legislature of the State in which the 
same shall be, for the erection of forts, arsenals, maga- 
zines, dock-yards, and other needful buildings.^ These 
lands are ordinarily ceded by the State, with the reserva- 
tion of the right to execute all civil and criminal process 
issued under the authority of the State. This reserva- 
tion, however, does not give a jurisdiction to the State 
courts over offenses committed therein.® 

The commanding officer should, therefore, only surren- 
der offenders on such lands to the United States authori- 
ties. If, however, the jurisdiction has not been ceded by 
the legislature of the State, no matter how long the United 
States may have occupied it,* or an officer or soldier 
•commits an offense outside the limits of a post, then, the 

> The State of Nebraska vs. Capt. O. W. Pollock, reported in Army and 
Navy Journal, Sept. 5, 1877. 

• Constitution, Sec. VIII. Article I. 

• U. S. V8. Cornell, 2 Mason (R. I.) 60-91. 

• The People vs. Godfrey, 17 Johns, (N. Y.) p. 225. 
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commanding officer should surrender on a warrant from 
the State court, as those courts have the jurisdiction of 
such offenses. 

" Whether or not the jurisdiction of the State is con- 
current with that of the general government over the 
localitv where the officer or soldier is stationed, it is in no 
case competent for the civil official to proceed in the first 
instance to seize his person and carry him away by virtue 
of the warrant alone. On the contrary, it is from the 
commanding officer of the regiment, post, etc., that the 
delivery of the accused is to be sought and obtained ; and 
it is only upon application duly made to such commander 
that any arrest of a military person when on duty can le- 
gally be affected. The course to be pursued for the pur- 
pose of such arrest is clearly pointed out in the article 
cited, which, though in terms directory upon the military 
commander only, at the same time indicates in general 
language the method proper to be adopted by or in behalf 
of the injured party." * 

As a farther illustration of the course to be pursued 
under this article, the case of Private Bright is cited. In 
February, 1874, Frederick Bright, a private soldier of the 
United States Army, and stationed at Camp Douglas, 
came into Salt Lake City. He was arrested by the police 
while he was in the city, taken to the police court, tried 
upon a charge of violating a city ordinance against drunk- 
enness, found guilty and sentenced to pay a fine of five 
dollars. In default of payment thereof he was committed 
to prison until said fine should be paid, time of imprison- 
ment, however, not to exceed five days. While so con- 
fined a writ of habeas corpus was sued out by Colonel H. 
A. Morrow, Commander of Camp Douglas, for his release. 
On hearing, McKean, C. J., ordered Bright to be dis- 

' II Opinions Attornej Qeneral, p. 14. 



262 MILITARY LAW. 

charged, and on appeal to the Supreme Court of the Ter- 
ritory the order was aflSrmed. McKean, C. J., delivering 
the opinion, said the law governing the case was to be 
found in the 33d ^ Article of War, and after discussion, 
arrived at the following conclusions : — 

1st. That a soldier of the national army can be de- 
manded by and surrendered to the civil authorities, to be 
tried and punished by them, only when he is charged with 
an offense, in time of peace, " such as is punishable by the 
known laws of the land," that is, by the laws of the United 
States, or of a State or territory. 

2d. That a city by-law or ordinance is not in this 
sense a law of the land ; but that a soldier who, when 
off duty, violates the ordinance of Salt Lake City forbid- 
ding drunkenness and disorderly conduct, may, in the 
absence of a provost guard, be arrested in the act and 
restrained by the civil authorities, but may not be tried 
and punished by them. 

3d. That in case of such arrest and restraint, it is the 
duty of the civil authorities to deliver over such soldier to 
the military authorities, on the demand of the latter ; and 
the duty of the military authorities to enforce against him 
the law military forbidding such offense. 

4th. That if the civil authorities, after arresting such 
an offender, refuse to deliver him over on such demand, 
or proceed to try and punish him, the military authori- 
ties may take him by force. 

5th. That if, instead of resorting to force, the military 
authorities present a petition to a federal court or judge 
of the territory, the prisoner must be discharged from the 
custody of the civil authorities by the writ of habeas 



corpus.^ 



' Present 59tb. ' Ex parte U. S. ex rel. Morrow, reported in American 
Law Register, Sept. 1874. 
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In two opinions ^ the Judge-Advocate General held the 
same views, and farther said, — " Where the party is not 
accused and his surrender is not applied for as contemplated 
by the statute, he cannot legally be taken or delivered into 
the custody of the civil authorities. Whether or not the 
application is duly made, is devolved upon the commander, 
and him alone, to decide. He may, therefore, refuse to 
surrender the accused, if the application is not in such form 
and so presented as to secure his confidence in its having 
been made in good faith and upon reasonable grounds. 
If it fails to identify the accused, or to fully state the 
oiFense charged, or to show that it is an offense against 
the person or the property of a citizen of the state or ter- 
ritory, or to make it clear that it is an offense punishable 
by the laws of the state or territory, or of the United 
States, or by the common law as recognized in the state 
or territory, — for this, in the opinion of the Bureau, is evi- 
dently the meaning of the term * punishable by the known 
laws of the land,' — the commander may properly and 
legally decline to accede to the application. So, although 
it is not expressed in the article that the application shall 
be sworn to, the commander may nevertheless require it 
to be in the form of an affidavit, if he has any doubt of 
the boiia fide character of the demand. * * * 

" Such being the intent and effect of the 33d ^ Article, 
the duty of the commanding officer, and of the military 
authorities under it, is plain. If an officer or soldier is 
arrested or seized in the absence of a proper application, 
or without any application at all, it is incumbent upon 
the commander, without listening to any discussion or 
paltering on the part of the civil officials, simply to pro- 
ceed to liberate the prisoner. In so doing he is entitled 
and required to use such force as may be necessary .'* In 

» May 1, 1874, and July 14, 1874. • Present 59th. 
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explanation of this latter statement the Judge-Advocate 
General said, " It was therefore incumbent on the military 
authorities, if they desired to assume the custody of the 
soldier, to send a guard for him and request that he be 
delivered up. A decent respect for public order, as well 
as the simplest courtesy, would have suggested this course 
of action. To have proceeded at once, without any de- 
mand whatever, to break into the place of confinement 
and seize the prisoner by force, would have been wholly 
uncalled for and grossly disorderly." 

Frauds. Article 60. This Article provides for the 
punishment of crimes of fraud against the United States, 
when committed by persons in the military service of the 
United States. 

It gives jurisdiction to courts-martial of a class of civil 
offenses, ^. ^., theft, embezzlement, perjury, subornation of 
perjury, and forgery in the particular cases named in the 
article. 

It often happens in charges under this article, that oflB- 
cers undertake to excuse themselves by throwing the blame 
on their clerks or assistants. In this connection may well 
be read the following General Order from the War Depart- 
ment : " The principal cannot absolve himself from respon- 
sibility for the actions of his agents, unless it be clearly 
proven that they were beyond his control, or could not 
have been prevented by the exercise of proper vigilance in 
the execution of his duties. An officer cannot lawfully do 
for another, or permit to be done by those under his con- 
trol, what the law forbids him to do himself, and any act of 
permission or commission on the part of an officer of the gov- 
ernment, which tends to dishonor its credit, impeach the 
integrity of its officers, or bring scandal on the service, is 
misconduct in office which merits the severest reprobation."^ 

> Q. 0. 130, A. G. O., March 30, 1864. 
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Oonduct unbecoming an Officer and a Gentleman. 

Article 61. The question as to what constitutes " conduct 
unbecoming an officer and a gentleman^' is one upon which 
much difference of opinion has existed. 

In a case tried in 1862 the commanding general of the 
Army of the Potomac said, — '^ Conduct unbecoming an 
officer and a gentleman is a phrase to which a technical 
meaning has been attached, and in that technical sense 
it is used in the articles of war. In one sense, ^N%ry 
impropriety, every indecorum, is unbecoming an officer, 
and equally so to a gentleman. But this is not the sig- 
nification that the words have when employed in fram- 
ing charges." ^ 

And again, in another case, " These words imply some- 
thing more than indecorum, and military men do not con- 
sider the charge sustained unless the evidence shows the 
accused to be one with whom his brother officers cannot 
associate without loss of self-respect.'* ' 

In still another case that came up in that army it was 
held that " this article should only be used when the of- 
fense is such as to disgrace an offender — to make him an 
unfit associate for officers and gentlemen, and to render 
his expulsion from the society of such, necessary to the 
preservation of the respect due them as a class. That 
such is the nature of the unbecoming conduct contemplated 
by the 83d' Article of War is plainly deducible from the 
fact that dismissal is the prescribed and certain punish- 
ment. To draw the line less rigidly would subject every 
officer in the army to dismissal by a court whose notions 
of propriety were more stringent than, or even different 
from his own, and lead to the anomaly presented by the 
foregoing case, in which a number of officers request to 

> G. O. 97, Army of the Potomac, March 8, 1862. 

s G. O. Ill, Army of the Potomac, March 25, 1862. 

> Present OIbU 
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have returned to them as a companion, one whom they 
have just pronounced guilty of conduct for which the 
Article of War brands him as unfit to be among them." ^ 

In the case of Surgeon Stone a court rendered a ver- 
dict of " not guilty " of " conduct unhecoming an officer and 
gentleman^'' and, upon being reconvened for a reconsidera- 
tion of their finding, adhered to it, stating that they did 
not "justify such conduct, or sanction such acts ; but they 
are not of that enormity (scandalous and infamous) which, 
in their opinion, is contemplated by the article in question, 
such as diBgrades a man from the association of gentle- 
men." The Secretary of War held that it was not neces- 
sary for conduct to be " scandalous and infamous " to 
secure conviction under this article ; that, while the cor- 
responding article of the code of 1776 had contained these 
words, in the revision of 1806 they had been dropped ex- 
industria, and this was held by him equivalent to a de- 
claration by Congress that it should no longer be necessary, 
in order to bring an officer within the scope of this article, 
that the act charged should be " scandalous and infa- 
mous," provided it were unbecoming an officer and a gen- 
tleman. He further said, — ''An officer of the highest 
merit may, from indiscretion or thoughlessness, or from 
momentary excitement, do an act which all right minded 
persons would consider as highly unbecoming a gentle- 
man, and yet, if it involved nothing dishonorable or mor- 
ally wrong, he would not thereby forfeit his character as 
a gentleman. 

" Assuming the facts found by the court to be true, the 
attack by Dr. Stone upon Lieut. Schroeder, was attended 
with many aggravating circumstances which distinguished 
it from an ordinary assault and battery. The court have 
found that it was premeditated and without good and suffi- 

> G. O. 45, Aimy of the Potomac, Nov. 17, 1864. 
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ci^nt cause ; that Dr. Stone struck Lieut. Schroeder while 
he was looking in the opposite direction, and not prepared 
for an assault, and this in the view of ladies, citizens, and 
soldiers. Conduct like this would be considered highly 
reprehensible if committed by any one in civil life ; and 
the Department does not consider that either the charac- 
ter or the interests of the army would be promoted by low- 
ering the standard of propriety in the service, and convert- 
ing conduct improper in itself — whether committed by an 
officer or by anyone else — ^into a mere breach of military 
discipline. 

" The court may possibly have considered, that the 
punishment prescribed by the 83d^ Article, was dispropor- 
tioned to the offense committed by Dr. Stone, but that 
question was not submitted to them. The law in this 
case affixes the punishment, and it is the province of the 
reviewing power, and not that of the court, to mitigate it 
according to circumstances." ^ 

In 1856, Lieutenant Smith was tried for " conduct un- 
becoming an officer and a gentleman." The court found 
him " not guilty " of the charge, but " guilty " of conduct 
unbecoming an officer, and to the prejudice of good order 
and military discipline." 

In commenting on this case the Secretary of War held 
that, — *^ There is no such oflfense known to the articles as 
* conduct unbecoming an officer.' The unbecoming conduct 
of a commissioned officer of which the law takes notice, 
and authorizes a court-martial to take cognizance, is * con- 
duct unbecoming an officer and a gentleman.' There is no 
minor indecorum, no unbecoming conduct, not unbecoming 
an officer and a gentleman, that the law submits to the 
jurisdiction of a court-martial, and the court in pronouncing 
the conduct of Lieutenant Smith 'not unbecoming an 

s Preeent 6lBt. « G. 0. 41, A. G. O., Dec 11, 1863. 
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oflBcer and a gentleman,' acquitted him of the legal charge 
before them. At the same time they give judgment under 
the 99 th ^ Article of War. He was not charged with any 
offense under that article. If charges are drawn up so as 
to bring them expressly and exclusively under particular 
articles of war, a court-martial cannot convict under other 
articles. The sentence of the court-martial in this case is 
therefore void''^ 

The latter part of this decision has been overruled, 
and it is proper now to find a person, charged under a 
specific article, where the evidence does not prove an 
offense under that article, " not guilty," but " gu^ty " of 
*^ conduct to the prejudice^ etc^ 

Conduct Prejudicial to Good Order and Military 
Discipline. Article 62. In 1869 the question was 
raised, — '^ Does a specification alleging that a soldier filled 
up a blank check on the assistant treasurer of the United 
States, signed thereto the name of a paymaster of the 
army, and negotiated or used the same as money, charge 
a military offense of which a general court-martial can take 
cognizance ?" The Judge- Advocate Greneral held the 
offense one properly charged under the 99th ^ Article, in- 
asmuch as, in the forging of the name of an army officer, 
his military superior, and in availing himself of the forged 
signature in the manner set forth, the soldier was guilty 
of a criminal act, necessarily prejudicial to good order and 
military discipline.* 

Under this article all offenses not capital are cogniza- 
ble by courts-martial, provided they affect the good order 
or discipline of the service. But where a crime, not 
specially brought within the jurisdiction of a military 
court by some other article of war or other statute, does 

» Present 62d. » G. O. 8, A. G. O., July 28, 1866. 

* Present 62(1. * Bureau of Mil. Justice, Oct. 28, 1869. 
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not aflTect, or prejudice, military order or discipline, it can 
be taken cognizance of, in time of peace, only by the 
State or local criminal courts/ 

It is not absolutely necessary that the words '^ to the 
prejudice of good order and military discipline " be added, 
to make an offense cognizable by courts-martial. If the 
offense, as derived from the charge and specification, is 
contrary to good order and military discipline, the court 
will have jurisdiction whether the words are added or 
not. The Judge- Advocate General so held in the case of 
a soldier charged with ^^ assault with intent to kill," the 
specification alleging that the offense was conmdtted by 
a fellow soldier.^ 

1 Opinions J. iu Q., p. 41 > Boieau of MIL Jnstioe, April 8, 18d9. 



CHAPTER XIX, 
COURTS OF INQUIRY. 

Courts of Inquiry are courts established by law for 
the purpose of examining into the nature of any transac- 
tion of, or accusation or imputation against, any officer or 
soldier of the army. 

Constitution. They may only be ordered in one of 
two ways : — 

1st. By the President at his option, or on demand. 

2d. By a commanding officer upon application of the 
party desiring the court. 

The 115th Article provides that as courts of inquiry 
may be perverted to dishonorable purposes, and may be 
employed in the hands of weak and envious commandants, 
as engines for the destruction of military merit, they shall 
never be ordered by any commanding officer, except upon 
a demand by the officer or soldier whose conduct is to be 
inquired into. The term " commanding officer," as used 
in this connection, is interpreted to mean such superior of- 
ficer as might properly convene a court-martial for the 
trial of the accused.^ 

The question arising in 1874, as to the right of a 
regimental commander to convene a court of inquiry, 
the Judge-Advocate General held, that if the charges to 
be inquired into are beyond the jurisdiction of a regi- 
mental court, then it is believed that the regimental 

> Opinionfl J. A. G., p. 42. 
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commander would not be the proper commanding officer 
to order the court of inquiry, and this whether the party 
demanding the court be a commissioned officer or enlisted 
man. It is the offense charged which should give the 
jurisdiction, and not the status of the party in the 
service.^ 

Composition. A court of inquiry consists of one or 
more officers, not exceeding three, and a recorder ^ thereof. 

As in the minor courts-martial, the presence of all the 
members for purposes of business is necessary. 

The recorder is not a member ; his position and duties 
correspond closely to those of a judge-advocate of a general 
court-martial. 

A new member may be appointed and take his seat 
after the court has been in session ; * but previous testi- 
mony should be read over to him. 

The accused is permitted to be present, and should be 
allowed counsel, but the court would have the same right 
to object to an improper person as on a court-martial. 

The law authorizes the appointment of a reporter, who 
shall record the proceedings of, and testimony taken before 
such court, and may set down the same in the first in- 
stance in short hand. Before entering upon his duty he 
is to be sworn (or affirmed) faithfully to perform the 
same. The rule as to appointment prescribed for courts- 
martial governs all military courts. 

Courts of inquiry, and the recorders thereof, have the 
same power to summon and examine witnesses as is 
given to courts-martial and the judge-advocates thereof* 

The recorder was in 1863,* given power to issue like 

» Letter /L. G. 0., Sept. 22, 1874. 

• The term " Jadge-Advocate " is substitated for the term " Becorder " in 
the new Articles recently proposed. 

• Howard Court of Inquiry. « Article, 118. 

• Sec 26, March 8, 1868. 
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process to compel the attendance of witnesses before suoh 
court, as is issued by the local courts of crinunal jurisdic- 
tion in the State, Territory or district where the court is 
sitting, but has not this power now/ 

DepoaLtions may be taken and read in evidence under 
the circumstances named in Article 91. 

Procedure. The Articles of War are not specific as 
to the mode of procedure to be adopted by courts of in- 
quiry, and the question has arisen as to ^' what rules are 
to govern the court in those numerous incidents of its 
constitution and mode of action, concerning which the 
statute rules do not speak ; such as the place and time of 
sitting, the publicity or not, the admission or exclusion of 
evidence, the allowance of counsel, the privacy of votes, 
and sundry matters of practice and procedure." In answer 
to this question which Attorney-General Gushing pro- 
pounded, he himself replies, — " I apprehend there is but 
one possible answer to these questions, namely, that the 
court is to be governed by the general principles of mill- 
tary law, applying the analogies of a court-martial where 
these are applicable, and recurring to adjudged cases, pre- 
cedents ruled, authoritative legal opinions, and approved 
books of legal exposition, where there is no pertinent para- 
mount statute rule." ' 

This is the rule which has been adopted in practice. 
The mode of procedure will diflfer somewhat^ depending 
on the character of the question to be examined into. 

For instance, the President may order a court of his 
own will, to examine into a question where no accusation 
is made against any person, or where the question of fault 
is only remotely involved. In this case all attainable 
evidence would be submitted, the witnesses being ex- 
amined by the court (or through its recorder) unless the 

> Beyised Statute?, § 12Q2. ' VIII. Opinions Attomey-Oenexal. 
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interest of some party was involved and he demanded to 
be present. In 1831, such a court was ordered to inquire 
into the causes and circumstances which led to the burn- 
ing of Fort Delaware. In 1833, a similar court was insti* 
tuted to inquire and examine into the failure of the cam- 
paigns of that year in Florida against the Seminole In- 
dians, under the command of Major- General Gaines and 
of Major-General Scott. 

Agairiy a court may be ordered on demand, or by order 
of the President, to inquire into the nature of some trans- 
action of an officer or soldier. 

The accused not only has the right to be present with 
counsel, but should take advantage of this right. In 1831, 
Lieut. Thomas failed to attend a court of inquiry appointed 
to examine into his failure to settle his accounts as a dis- 
bursing officer, and was in consequence dismissed by the 
President.^ 

The better practice would seem to be in this case to 
allow the recorder to conduct the case for the govern- 
ment, leaving the accused to conduct his defense; the 
court asking such questions as it n)ay desire, and summon- 
ing new witnesses if deemed necessary.' 

In the case of General Howard, this was the mode 
adopted. After the testimony was concluded, the accused 
and the recorder were allowed to address the court. 
This manner of proceeding seems better than for the 
court to conduct the examination. 

Finally^ when a direct accusation is made by an officer 
against another, the best plan seems to be to allow both 
the accuser and the accused to be present and conduct the 
examination; the court summoning such witnesses of both 

1 O. 23. A. Q. 0., June 7, 1831. 

* The judge-advocate of the court is required to Bubmit aU attalDablo 
eridence in the case, in the Articles of War recently proposed. 

18 
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parties as it deems material The accuser would then ex- 
amine his witnesses, followed by any desired cross-exami- 
nation, re-examination, or questions by the court; the 
acctised would follow in the examination of his witnesses. 
Both parties should be allowed to make a statement, and 
the court would then close for delil^eration. 

In the Court of Inquiry of General Dyer in 1869, this 
was the practice pursued. The court in their report said, 
" The greatest latitude was allowed the accusers to pro- 
duce both oral and documentary evidence in support of 
their charges. They were permitted to appear, and to be 
represented by counsel, several of them were also heard 
as witnesses in support of the allegations ; and it is be- 
lieved that no evidence offered has been excluded from 
the consideration of the court which could possibly have 
shed any light upon the question involved, or which 
could have affected the decision of the court." ^ 

Oaths. The 117th Article requires the members of 
a court of inquiry to take a prescribed oath, after which 
an oath is administered to the recorder.*^ 

Witnesses are required to take the same oath which is 
taken by witnesses before courts-martial.^ 

Challenge. The accused is allowed the right of chal- 
lenge, for, although an examination by a court of inquiry is 
not a trial in the strict sense of the word, still its opinions 
may reflect upon the conduct of an oflBcer, and biased or 
prejudiced officers should not be allowed to conduct such 
an examination. 

The challenge must be for cause stated to the court, 
and the court will dispose of such challenges as prescribed 
in the case of courts-martial. 

Jurisdiction. Courts of inquiry cannot take cogni- 

» Q. O. 51, A, Q. 0., May 15, 1869. 

■ See Chapter VIII, p. » Ibid, p. 
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zance of any case save upon specific orders from the 
proper authority. The same court may investigate by 
authority any number of cases. It must be organized, 
however, in each case, and render its report separately in 
each/ 

Opinion when Given. A court of inquiry shall not 
give an opinion on the merits of the case inquired of, 
unless specially ordered to do so.^ The order convening 
the court should therefore expressly state whether the 
court shall give an opinion upon the merits of the case or 
not. If not required to give such opinion, it simply reports 
the facts ascertained by evidence. A simple submission 
of the record and testimony in the latter case, however, 
is not deemed sufficient ; the conclusions of the court as 
deduced from the evidence must be set forth. 

Hours of Sitting. The limitation . as to hours of sit- 
ting, imposed by the Articles of War on courts-martial, does 
not apply to courts of inquiry. 

Statute of Iiimitation. The two years limitation 
does not apply to investigations by courts of inquiry. 
On this point Attorney-Greneral Gushing says, — *^ Courts 
of inquiry are not limited in the terms of the Article of 
War ; it is well settled that they are not limited by con- 
struction in Great Britain ; the more general conclusion 
has been the same in this country ; and that conclusion 
seems to me consonant with the general principles of law, 
and especially convenient in a constitutional government 
like the United States.' 

Open or Closed Court. Courts of inquiry are in- 
herently close courts, to which defendants generally 
and auditors and spectators occasionally have access, by 
permission, and not of right* 

» VIII. Opinions Attorney General, Jan. 31, 1857. • Art. 119. 

» VI. Opinions Attorney General, p.243 ; VIU. Ibid, p. 849. 
^ VIII. Opinions Attorney General, Jan. 81, 1857. 
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The wording of the 118th Article establishes without 
doubt the right of the accused to be present. Sir Charles 
Napier wrote that a " court of inquiry ought generally to 
be a closed court : no one allowed to enter but such indi- 
viduals as are called for, and who, being privately examined, 
are sent out." ^ 

Secrecy. There is nothing in the oath of the mem- 
bers or recorder requiring secrecy, but most authorities 
unite in the opinion that such secrecy as is required of 
members of courts-martial should be observed. 

Record. A record of the proceedings must be kept, 
and should be made up in the same manner as tie record 
of a court-martial. This must be authenticated by the 
signatures of the recorder and the president thereof, and 
delivered to the ofl&cer appointing the court, or his succes- 
sor in office.* 

The original proceedings, after the decision thereon of 
the reviewing authority, or where the proceedings require 
the decision of the President, are to be forwarded direct 
to the Bureau of Military Justice. 

Not a Trial. As before stated, the investigation of a 
court of inquiry is not a trials and, though an opinion upon 
the merits may have been given, it could not be pleaded 
in bar of trial before a court-martial. It is generally a pre- 
liminary investigation to aid in determining whether the 
accused shall be brought before a court-martial for trial. It 
corresponds somewhat to an investigation by a grand jury 
in civil cases. 

Rules of Evidence. Courts of inquiry do not gener- 
ally confine themselves to the exact rules of evidence 
which govern courts-martial ; their province is to find out 
the truth of the matter in question, and they often allow 
much greater latitude than such courts. As the preceed- 

1 Clode's Military and Martial Law, p. 174. > See Art. 120 



COURTS OF INQUIRY. 277 

ings of a court of inquiry may be admitted as evidence by 
a court-martial in certain cases/ it would seem proper for 
them to adopt the same rules as govern courts-martial. 
Such proceedings need not necessarily be admitted. A 
court-martial must exercise a discretion upon this point. 
In a case where the record of a court of inquiry was not 
duly authenticated in accordance with the requirements 
of Article 120, it was held not admissible in evidence upon 
a trial before a military commission.' 

Right to Court of Inquiry. An officer or soldier is 
not entitled of right to a court of inquiry, but where a 
request is made, especially by an officer against whom im- 
putations are made, the convening officer ought to consider 
whether he will not do an injustice by refusing such ap- 
plication. 

Where an officer is out of the service he is not enti- 
tled to a court of inquiry, though the President might, on 
his application, order such court if he deemed it advisable. 

Contempts. Courts of inquiry, though not empow- 
ered by statute to punish for contempts, would without 
doubt be justified in ordering an officer in arrest, or a sol- 
dier in confinement, for any of the contempts which a 
court-martial may punish. 

Copy of Record. The accused is not entitled by law 
to a copy of the record, but it may be furnished him on 
application to the Secretary of War. 

> Art 121. • Opinions J. A. Q., p. 48. 



CHAPTER XX. 
MILITARY COMMISSIONS. 

In times of war, whether foreign or a rebellion, we 
have seen that ^ a large number of offenses are committed 
by persons not in the military service, which must either 
be tried by special tribunals or go untried. It may be 
that the civil courts have been suspended, or have ceased 
to exist, or, if existing, have no jurisdiction of the offense. 
Again, cases may arise when the civil courts are in session, 
and have jurisdiction of the case, and yet there would be 
little or no hope of securing justice through them. Thus, 
during the Mexican war the soldiers of General Taylor's 
army were deliberately assassinated. How could these 
assassins be punished ? Not by courts-martial, for these are 
courts of limited statutory jurisdiction, and are not author- 
ized to take cognizance of such offenses : to have submit- 
ted the cases to the local Mexican courts would have been 
mere folly. It only remained in these cases to punish the 
offenders summarily, by which errors might be committed 
and great injustice done ; or to submit them to a special 
tribunal, which could speedily try the case, decide as to the 
guilt or innocence of the accused, and award a suitable 
punishment. The latter course was pursued. 

The character of such courts must depend upon the 
local laws of each particular country. 

History. During our entire national existence we 
have had recourse to such tribunals. In the Revolution- 

1 Chapter L 
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ary war frequent cases arose where persons, not" in the 
military service, were tried, convicted, and sentenced by 
such tribunals, and their punishments executed. One or 
two cases will illustrate : — ^When Major Andr6 was cap- 
tured, courts-martial had no jurisdiction, as now, to try the 
offense of acting as a spy. General Washington, there- 
fore, convened a tribunal, styled "A Board of General 
Officers," to examine and report upon the charges. This, 
tribunal examined the case, and recommended that Andre 
be hung as a spy, which the Commander-in-Chief approved 
and had executed. Another case was that of Joshua 
Hett Smith, a civilian, at whose house Arnold and Andr6 
met. He was tried for traasonable practices by a court- 
martial (properly a military commission) and this, not- 
withstanding the civil courts were open at that time.^ 

These tribunals were at that time differently styled — 
often improperly as courts-martial, — for they tried a class 
of cases over which courts-martial, in the accepted sense of 
the term, had no jurisdiction. They were likewise differ- 
ently composed. The " Board " which tried Andre con- 
sisted of fourteen general officers and the Judge Advocate 
General ; while some of them were composed of as many 
as twenty officers. 

During the Mexican War General Scott resorted to 
such tribunals to govern the Mexican people within his 
lines, and enumerated the cases wherein they should have 
jurisdiction. They were styled by him military commis- 
sions. During our late war this court (military commis- 
sion) was constantly resorted to, and formed one of the 
most important aids in the furtherance of justice. 

As the legality of these commissions has been denied 
by many able jurists, it may not be improper to state that 

* For other cases see Articles on Martial Law daring the RevolutioD, by 
Col. Lieber and Major Gardner, in Magazine of American History for 1877. 
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all the departments of the Government have recognized 
them as legal. Congress has recognized them, in terms, 
in several of its acts ;^ the Executive department, under 
diflferent executives, has sanctiotied them in orders issued 
to the army, and approvals given to their sentences ; and 
the Supreme Court in Ex parte Milligan,^ while deciding 
that a military commission had no jurisdiction in that par- 
ticular case, affirmed their legality under certain circum- 
stances. 

We may therefore consider the legality of such courts 
in this country as settled. The source from which they 
derive their jurisdiction was pointed out in Chapter I. 

Military Commissions Defined. A military commis- 
sion may be defined to be a tribunal composed of military 
officers, deriving its jurisdiction (in this country) from the 
express or implied will of Congress, and having power to 
try offenders against the common laws of war. 

In Ex parte Vallandingham the Supreme Court said, 
that a military commission is not a court within the meaning 
of the 14th Sec. of the Judiciary Act of 1789, nor is it 
judicial in the sense in which judicial power is granted 
to the courts of the United States, but it involves discre- 
tion to examine, to decide, and sentence.^ 

Constitution. Any officer authorized to appoint a 
general court-martial may convene a military commission. 

It Would not be proper to authorize a general court- 
martial regularly to sit as a military commission. If 
deemed advisable to constitute the same members a com- 
mission they should be formally dissolved as a court- 
martial.* 

Composition. The Statutes of the United States 

have not prescribed the manner in which military com- 

» Act July 17, 1862, Chap. 201, § 5. Act March 18, 1863, Chap. 75, § 86. 
Hesolution 18, March 11, 1862. Revised Statutes, § 1199, 1843 and 1844. 
» 4 Wallace, 2, et seq. » I. Wallace, 243. * Opinions J. A. G./ p. 129. 
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missions shall be . composed, and^ as those courts have 
grown out of the usages of war, we must look to those 
usages to determine the rules applicable to them. The 
principle has generally been adopted that the rules which 
apply to the convening, the constitution, and the proceed- 
ings of courts-martial should apply to them. An excep- 
tion to this rule, however, has been adopted in the compo- 
sition of these commissions, in fixing the minimum number 
at three. In important cases the Judge-Advocate General 
advised that the number should not be less than five. A 
judge-advocate is appointed, with the same duties as the 
judge-advocate of a general court-martial.^ 

The members are alwc^s commissioned officers of the 
army. 

In the order convening a military commission it is not 
necessary to state, that '^ no other officers than those named 
can be assembled without manifest injury to the ser- 
vice. 

Where it appeared from the record of a military com- 
mission that it was constituted with less than three mem- 
bers ; or that less than three members took part in the 
trial, or that there was no judge-advocate regularly 
detailed as such, the proceedings were held fatally de- 
fective.' 

Jurisdiction. Congress has not in this country defined 
the jurisdiction of these courts, and it is a little difficult 
to lay down its exact limits. 

As to persons it may be said : 

1st. It has no authority to try persons in the military 
service of the United States, for purely military offenses, 
or for any of the civil offenses named in the 58th Article 
of War, but where a person in the military service com- 
mits a civil offense not named in the articles, and in a 

« Opinioiw J. A. a., p. 222. • Ibid, p. 821. • Ibid, p. 820. 
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section of country where there is no civil conrt practicahle 
to try him, a military commission has jurisdiction.^ 

2d. It has power to try persons in the service of the 
enemy for violation of the common laws of war. 

Thus, during the Mexican war a number of Mexican 
officers were captured and released on parol ; they were 
afterwards recaptured fighting against our army. General 
Scott very properly brought them before a military com- 
mission, which tried them, sentenced them to be hung, 
and they were executed. • 

It likewise has power to try persons in the enemy's 
service for the ordinary civil offenses, and would try them, 
especially when committed in a section of country where 
the ordinary criminal courts are closed by the fact of 
war. 

3d. It has jurisdiction over citizens in certain cases, 
but the most difficulty arises in determining these cases. 

In a military department under martial law, when the 
ordinary criminal jurisdiction both of the United States and 
State courts is suspended, or the offense is not cognizable 
by the courts in session, the military commission has juris- 
diction. But in Ex parte Milligan, the Supreme Court in 
December, 1866, held that a citizen, not connected with the 
military service, and resident in a State where the courts 
are open and in the proper exercise of their jurisdiction, 
cannot, even when the privilege of the writ of habeas corpus 
is suspended, be tried, convicted, or sentenced otherwise 
than by the ordinary courts of law.* 

The court, as we saw in Chapter I, went much farther 
than this, holding that it was not in the power of Con- 
gress to grant jurisdiction in such cases to a military 
commission ; to which four of the nine judges dissented.^ 

> See G. 0. 100, 1863. * 4 Wallace, 4. 

* For their opinion see Chapter L 
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This minority view, as we pointed out in Chapter I, 
seems to accord with the practice of the government. 
Under the act of Congress of March 2d, 1867 — empow- 
ering district commanders to substitute in the rebel 
states, for the trial of all criminals, military commissions 
in the place of civil courts— one James Weaver, a citizen 
of Texas, was tried for murder in 1868, by a military com- 
mission, and sentenced to be hung ; and this, notwithstand- 
ing the courts were in session, and an indictment pending 
against him before the state courts for the same offense. 
The question as to the jurisdiction of the military com- 
mission was submitted to the Attorney-General, who de- 
cided in the affirmative. He said, " The rights of war do 
not necessarily terminate with the cessation of actual 
hostilities. I have no doubt that it is competent to the 
nation to retain the territory and the people which have 
once assumed a hostile and belligerent character, ^ within 
the grasp of war ' untU the work of restoring the relations 
of peace can be accomplished, and that it is for Congress, 
the department of the national government to which the 
power to declare war is entrusted by the Constitution, to 
determine when the war has so far ended that the work 
can be safely and successfully completed."^ 

Again, in 1873, the question arose as to the right to 
try certain of the Modoc Indians by military commission 
after the war had ceased. The Attorney-General held 
that it had jurisdiction ; that although the war was prac- 
tically ended, it was the right of the United States, as 
there was no agreement for peace, to determine for them- 
selves whether or not any thing new ought to be done 
for the protection of the country, or the punishment of 
crimes growing out of the war.* 

1 XIH Opinions Attomej-General, p. 66. 
* XIV. Opinions Attorney Geneial, p. 268. 
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In the case of the assassins of President Lincoln, the 
courts of the District of Colombia being open, the Attor- 
ney-General held that if the persons who are charged with 
the assassination committed the deed as public enemies, 
— and whether they did or not was a question to be decided 
by the tribunal before which they are tried — ^they not only 
can but ought to be tried by military commission/ 

As to Place. The jurisdiction of a military commis- 
sion, like that of a general court-martial, is not confined 
to the place of the commission of the offense, but is co- 
extensive with the limits of the federal domain, and 
extends to any military department in which, on account 
of facilities for obtaining testimony or for other good rea- 
sons, it may be convenient to bring a case to trial.' 

As to Time. It would seem, especially in the ordi- 
nary criminal offenses, that the two years' limitation pre- 
scribed for courts-martial should not apply to military 
commissions ; but to subject military commissions partly 
to the laws and practice which govern civil courts, and 
partly to those which control courts-martial, would be to 
destroy the harmony between the two different military 
tribunals, and to embarrass the administration of military 
justice ; the two years' limitation therefore applies.' 

Procedure. The forms of procedure, as before stated, 
are the same as before courts-martial ; formal charges are 
preferred ; the accused has the right of challenge and of 
counsel; he has the right to cross-examine witnesses 
before the court ; to produce witnesses of his own ; and 
to make a statement. 

Oath. The members and the judge^dvocate take the 
oath prescribed for the same officers in a general court- 
martial. 

> XL Opinionfl Attorney General, p. 897. 

• OpinionB J. A. Q., p. 225. * Ibid, p. 238. 
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Punishments. The punishments which military com- 
missions can inflict are regulated by the laws and usages 
of war adopted by civilized nations. A two-thirds' vote 
is held necessary where a death sentence is inflicted, and 
such sentences would, undfer our present laws, require the 
approval of the President. 

Record. The record is made up in the same way, 
and authenticated in like manner as court-martial pro- 
ceedings. 

Confirmation. The proceedings are forwarded to 
the ofiicer who convenes the court, who is required to act 
upon them and has the same power over them as over 
court-martial proceedings. He may approve, disapprove, 
or order them back for revision. 

Copy. The proceedings are filed in the Judge- 
Advocate General's oflSce ; and, while the accused is not 
entitled by law to a copy, it may be furnished by the 
Secretary of War on proper application. 

Review by Civil Courts. The proceedings of a mili- 
tary commission are not subject to review by the civil 
authorities. In the case of Mr. Vallandingham, tried by 
a military commission and sentenced to be confined at a 
military prison during the war, the Supreme Court decided 
that, not being a judicial court within the meaning of the 
14th Sec. of the Judiciary Act of 1789, it could not issue 
a writ of habeas corpus ad subjiciendum to review or reverse 
its proceedings, or a writ of certiorari to revise the pro- 
ceedings of a military commission.^ 

Provost Judge or Court. During our late war gen- 
eral officers, commanding a department in which the ordi- 
nary criminal courts were suspended, appointed a provost 
judge or court for the trial of minor oflenses. 

This court consisted of a single person, sometimes a 

> Ex parte Vallandingham, 1 Wallace, p. 243. 
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oitizen and sometimes an officer, and derived its author- 
ity from the same source as military commissions. 

The jurisdiction of these courts, says the Judge-Advo- 
cate General, should be confined to cases of police merely, 
to wit, such cases as are summarily disposed of daily by 
the police courts in our large cities, as, for instance, cases 
of drunkenness, disorderly conduct, assault and battery, 
and of violation of such civil ordinances and military 
regulations as may be in force for the government of the 
locality. The provost judge supplies the place of the 
local police magistrate in promptly acting upon the class 
of cases described, without, at the same time, being ne- 
cessitated (as a formal military commission would be) to 
preserve a detailed record of the testimony and proceed* 
ings in each case. But he should not assume to take cog- 
nizance, on the one hand, of the offenses committed by 
soldiers in violation of any article of war, or of the regu- 
lations of the service ; or, on the other hand, of the offenses 
of civilians of a strict military character, as for instance, 
those in violation of the laws and custom of war, and so 
properly triable by a military commission.^ 

1 Opinions J. A. Q., p. 808. 






CHAPTER XXL 
EETIRING BOARDS. 

OFnoERS of the regular army under certain conditions 
may be retired. Except in certain specified cases, how- 
ever, no officer shall be retired from active service with- 
out a full and fair hearing before an army retiring board, 
if, upon due summons, he demauds such hearing.^^ The 
right to such hearing he may receive or may forego by his 
own neglect. In neither case can he properly interpose 
an objection to a decision of the board, arrived at without 
such hearing or without his being personally presented 
before it.^ 

Oonstitation and Oomposition of Retiring Boards. 
The Secretary of War, under direction of the President, is 
required, from time to time, to assemble an army Retir* 
ing Board consisting of not more than nine nor less than 
five officers, two-fifths of whom shall be selected from the 
medical corps. The Board, excepting the officers selected 
from the medical corps, shall be composed, as far as may 
be, of seniors in rank to the officer whose disability is in- 
quired into.^ 

A recorder is appointed to take down the testimony and 
record the proceedings, but is not a member of the Board. 

Powers. A Retiring Board has to inquire into and 

* At preflent officers may be retired by the President npon their own ap. 
plication after dO yean of service, or by reason of being 62 years of age, or of 
baring served 45 years. 

' g 1253, Revised Statutes. • Opinions J. A. G., p. 829. 

« % 1246, Bevifled Statatas. 
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determine the facts touching the nature and occasion of 
the disability of any oflScer who appears to be iDcapable 
of performing the duties of his office, and has such powers 
of a court-martial and of a court of inquiry, as may be 
necessary for that purpose.^ The Board, therefore, has 
power to summon and compel the attendance of witnesses ; 
and to make use of depositions in the same manner and 
under the same restrictions as courts-martial.* 

Duties. The province of the Board is simply to de- 
termine the facts touching the nature and occasion of the 
disability of the officers examined. It has no authority to 
entertain any charge of a military offense, or to try an 
issue of fact involving the moral status of the officer. Its 
deliberations must be directed to his physical and mental 
capacity to discharge the duties incident to his rank and 
office ; and its investigation is not limited to any particular 
period of time ; for the length of service of the officer, and 
the duration and continuance of his disability are all 
material to be considered.* 

Preliminaries. Prior to the Board's assembling the 
invalid officer should appear before the medical members 
of the Board, and undergo a careful mental and physical 
examination. 

It is well also, to save time, for the recorder to notify 
the invalid officer to prepare his complete military history 
in writing and be prepared to swear to it, and, if he has 
asked to be retired, to state fully in writing the nature 
and cause of his disability. 

Mode of Procedure. The proceedings of a Retiring 
Board assimilate closely to those of a court of inquiry, 
although the Board generally examines the witnesses. 

The Board having assembled, and the officer whose case 
is to be determined upon being present, the recorder reads 

> § 1248, Beviaed Statatea. * Opinions J. A. G., p. 880. * Ibid, p. 829. 
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the order convening the Board and asks the officer if he 
has any objection to any member present. 

Challenge. The right of challenge should always be 
accorded. The statutes as to the formation of the Board 
intend a fair hearing and, without this right, great injus- 
tice might at times result. 

Oaths. The members of the Board are required to 
take an oath to discharge their duties honestly and impar- 
tially.^ 

The recorder takes the same oath as the recorder of a 
court of inquiry. 

The witnesses give their testimony on oath.^ 

Hxamination of Witnesses, The invalid officer is 
the first witness called and is asked to state his military 
history, and, if he has asked to be retired, the nature and 
occasion of his disability. If he has reduced his answers 
to writing he may sign them and submit them in that form, 
in which case they are read by the officer or recorder, and 
appended to the record. The Board should ask the officer 
if in his opinion, he is incapacitated for active field service, 
and such other questions as it may deem advisable. 

The next witness should be the medical officers of the 
Board, in the order of their rank. They should be ques- 
tioned as to their examination of the invalid officer. The 
results of this examination the medical officers should have 
reduced to writing, and signed, and they may submit it in 
that form, each officer referring to it as his answer when 
examined. 

Other oral testimony, and documentary evidence from 
the Adjutant-Generars office may then be introduced, with 
the right to the invalid officer of objecting to any improper 
evidence, and of cross-examining the witnesses called by 
the court. 

> § 1247, Revised Statutes. * For fonns of oaths, see Chap. VIIL 
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After the Board has finished, the officer may produce 
such evidence as he deems necessary, and make such state- 
ment to the court as he may desire. 

Ben6t gives the following rules as to the competency 
of evidence before Retiring Boards : ^ 

(1) In a manifest and unmistakable case, the Board 
may take the evidence of their own senses as to the physi- 
cal condition of a party, who, for instance, cannot walk into 
the room, or get up, or sit down without assistance. But 
generally, and in all questionable cases, they are to ascer- 
tain his condition, as in all judicial proceedings, by evi- 
dence. 

(2) That the conduct and services of an officer are 
evidence of his fitness to exercise his commission ; and that 
the reports of courts of inquiry, and the judgment of courts- 
martial, are competent evidence in inquiring into such con- 
duct and services ; and that the whole record of such court 
shall be admitted when required. 

(3) That facts, by the testimony of officers, and their 
judgment on such facts witnessed by them, are also com- 
petent evidence in the same inquiry. 

(4) That general professional reputation may also be 
given in evidence. 

Finding, The Board is then closed for deliberation 
and is required to give an opinion as to whether the invalid 
officer is incapacitated for active service or not. When it 
finds an officer so incapacitated, it is further required to 
report the cause which, in its judgment, has produced his 
incapacity, and whether such cause resulted from an inci- 
dent of service.^ This conclusion of the Board is merely 
an opinion to assist the President in deciding the case. 

Record. A complete and separate record of each case 
is kept by the recorder. This is made up in the same 

1 Page 241. ■§ 1249 Beyised Statutes. 
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manner as the record of courts-martial proceedings. It 
must be authenticated by the president and recorder, and 
forwarded (through the Adjutani^General) to the Secre- 
tary of War. 

A copy of the record may generally be obtained on 
applicatioQ to the Secretary of War. 

The Board sits with open or closed doors as they see 
fit, and are not limited as to the time of their sittings. 

Revision. The Secretary of War is required to lay 
the proceedings and decision of the Board before the Presi- 
dent for his personal examination, and approval or disap- 
proval and orders in the case.* 

When a Retiring Board finds an oflScer is incapacitated 
for active service, and that his incapacity is the result of 
an incident of service, (and such decision is approved by 
the President) said officer shall be transferred to the re- 
tired list. 

When the Board finds that an officer is incapacitated 
for active service, and that his incapacity is not the result 
of any incident of service, and its decision is approved by 
the President, the officer shall be retired from the service, 
or wholly retired from the service as the President may 
determine.*** 

The retirement in these cases is upon the actual rank 
of the officer held at the date of retirement. 

While the above clauses are mandatory, there should 
be read in conjunction with them the acts of Congress, 
passed, or which may be passed, limiting the whole num- 

> § 1250 Revised Statutes. « Ibid., § 1351. » Ibid., § 1252. 

* The corresponding clauses, as recently proposed to Congress, provide that 
if it be found that the incapacity results neither from an incident of the 
service nor from any vicious habit of the officer, he shall be transferred to 
the retired list or be discharged, as the President, upon the recommendatioa 
of the Board, may direct. But if it be found that tho officer's incapacity is 
the result of intemperance, idleness, or other vicioas habits, he shall be dis- 
charged. 
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ber of officers of the army on the retired list. Should the 
Board find that the officer is not incapacitated for active 
service, the President could not disapprove the proceed- 
ings and then retire him. 

Status of Retired Officers. They are withdra?m 
from command and promotion, but are part of the army of 
the United States, and are borne on the Army Register. 
They are subject to the rules and articles of war and to 
be tried by courts-martial for any breach thereof.* 

In view of the absence of the usual restraints in such 
cases, it is made the duty of all officers of the army who 
may become cognizable of flagrant violations of the mili- 
tary laws by any retired officer, forthwith to report the 
same to the Adjutant-General of the Army for the infor- 
mation of the General.^ 

They are entitled to wear the uniform of the rank on 
which they are retired.' 

Residence. They may reside wherever they choose 
in the United States ; may engage in private business ; 
may change their residence or travel, at their pleasure, 
without further authority, except to go beyond the sea. 

Civil Office. They may accept any civil office under 
the government of the United States, except an appoint- 
ment in the diplomatic or consular service, without vacating 
their commission. Accepting an appointment in the latter 
services, however, is equivalent to a resignation. 

If they hold a commission to a civil office under the 
United States, they are entitled to draw the pay of both 
offices.* 

Professors of the Military Academy are on the same 
footing as other officers of the army as to retirement. 

Retired officers may be assigned to duty at the Sol- 

1 § 1356, Revised Statutes. * Q, O. 2, A. G. 0., Jan. 14) 1871. 

s § 125C, Heyised Statutes. 

* Opinions Attorney-Qeneral, June 11, 1877. 
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diers* Home upon selection by the Commissioners ap- 
proved by the Secretary of War. They may also be as- 
signed to duty at any college or university entitled under 
the laws to the detail of an army officer. 

They are not assignable to other duties than those 
here indicated, nor are they to receive any compensation 
from the government, other than their pay as retired 
officers, that is not expressly authorized by law. 



CHAPTER XXII. 

PKOCEEDINGS AT LAW AGAINST OFFICERS. 

When an officer is made a party to any action or pro- 
ceeding in a civil court which may involve the interest of 
the United States ; or when, by the performance of his 
public duty, he is involved, in any action or proceeding in 
which he claims protection or indemnity from the United ^_ 
States, he shall promptly report the case (through the 
regular military channels, except in cases admitting of 
delay) to the Adjutant-General to be laid before the Pe \ 
partment of Justice.^ 

In ordinary cases, where an officer is called upon ti 
show by what authority he holds a soldier in service, ^ ^ 
can himself set forth the facts and need not employ c» ^s f 
sel. In important cases, if counsel be necessary and re, 
is not time to obtain the previous authority of the 
Department, he should forthwith report the facts to 
Adjutant-General.* 

The cases are, however, rare where an officer would 
need to employ counsel before the proper authority could 
be obtained, and even in the most urgent cases, without 
such authority, he renders himself liable for payment of 
the services, as officers are forbidden to employ an attorney 
or counselor at the expense of the United States. If an 
officer is obliged by the necessities of the case to resort to 
counsel before he can obtain authority, he should, if pos- 
sible, seek the assistance of the United States District- 
Attorney in preference to other counsel. 

» G. 0. 63, A. G. 0., May 24, 1873. * Regulations, par. 1434. 
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It is not lawful for the Secretaries of either of the 
executive departments to employ attorneys or counsel at 
the expense of the United States, but such departments, 
when in need of counsel or advice, shall call upon the De- 
partment of Justice.^ 

Writs of Habeas Corpus. The most common pro- 
ceedings in civil courts, with which officers will have to 
deal, are habeas corpus cases; and, as the preliminary 
measures in such cases are simple, officers should be /con- 
versant with the action to be taken without having re- 
course to counsel. 

Definition. The writ of habeas corptis is that legal 

• -jjirocess which is employed for the summary vindication 

of titrrf light of personul liberty when illegally restrained.^ 

f . -. By iriiom issued. The Supreme Court and the cir- 

p"'"*" and district courts have power to issue writs of 

^eas corpifs? The several justices and judges of the 

'd courts, within their respective jurisdictions, have 

<*r to^grant writs of habeas corpus for the purpose of 

'^ry into the cause of constrjiint of liberty.* 

'b supreme and district courts of each Territory, and 

^pective judges thereof, except for Idaho and Mon- 

- < 

.v'may grant writs of habeas corpus in all cases in 
•-*,./liich the same are grantable by the judges of the Uni- 
ted States in the District of Columbia.* 

Such writs may also be granted by the several State 
courts, depending upon the local law of the particular 
State. 

In the United States courts the statutes provide that 
the writ shall in no case extend to a prisoner in jail, 
unless where he is in custody under or by color of the 

» Act of June 22, 1870, § 17. « Hurd on Habeas Corpus, p. 148. 

« § 751, Revised Statutes. * Ibid., § 763. 

» Ibid.. § 1912. 
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authority of the United States, or is committed for trial 
before some court thereof ; or is in custody for an act done 
or omitted in pursuance of a law of the United States, or 
of an order, process, or decree of a court or judge there- 
of; or is in custody in "vdolation of the constitution, or of 
law or treaty of the United States ; or etc., or unless it is 
necessary to bring a witness into court to testify.^ 

Return. When a writ of habeas corpus is served 
upon an officer of the army, issued by a United States 
court or judge authorized to issue such writ, two things 
are required, i. ^., the production of the body, and a state- 
ment of the cause of caption and detention, which is called 
the return to the writ. The officer is required to make 
due return thereof within three days after service, unless 
the party be detained beyond the distance of twenty 
miles ; and if beyond that distance and not beyond a dis- 
tance of a hundred miles, within ten days ; and if beyond 
the distance of a hundred miles, within twenty days ; ' 
and when the oflScer makes the return he is also required 
at the same time to bring the body of the party before 
the judge who granted the writ.' 

When the writ is returned, a day should be set for 
the hearing of the cause, not exceeding five days there- 
after, unless the party petitioning requests a longer time.* 

The petitioner, or the party imprisoned or restrained, 
may deny any of the facts set forth in the return, or may 
allege any other facts that may be material in the case.. 
Said denials or allegations shall be under oath. The 
return and all suggestions made against it may be 
amended, by leave of the court, or justice, or judge, before 
or after the same are filed, so that thereby the material 
facts may be ascertained.' 

J § 763, Revised Statutes. « Ibid.. 756. 

» Ibid., 768. ' * Ibid., 769. » Ibid,, 7eO. 
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The court, or justice, or judge shall proceed in a sum- 
mary way to determine the facts of the case, by hearing 
the testimony and arguments, and thereupon to dispose 
of the party as law and justice require/ 

Writs of Habeas Corpus from State Courts. State 
judges and State courts, authorized by laws of their 
States to issue writs- of habeas corpus ^ have undoubtedly 
a right to issue the writ in any case where a J)arty is 
alleged to be illegally confined within their limits, unless it 
appears upon his application that he is confined under the 
authority, or claim and color of the authority of the Uni- 
ted States, by an officer of that government If such fact 
appear upon the application the writ should be refused. 
If it do not appear, the judge or court issuing the writ 
has a right to inquire into the cause of imprisonment, and 
ascertain by what authority the person is held within the 
limits of the State; and it is the duty of the marshal, or 
other officer having custody of the prisoner, to give, by a 
proper return, information in this respect. His * return 
should be sufficient in its detail of facts to show distinctly 
that the imprisonment is under the authority, or claim and 
color of authority, of the United States, and to exclude 
the suspicion of imposition or oppression on his part And 
the process or orders, under which the prisoner is held, 
should be produced with the return and submitted to in- 
spection, in order that the court or judge issuing the writ 
may see that the prisoner is held by the officer in good 
faith under the authority, or claim and color of the author- 
ity, of the United States, and not under the mere pretense 
of having such authority.*^ 

The enlistment contract, muster-roll, process, or order, 

> § 761, Revised Statatea. 

* Decision of the U. 8. Sapreme Coart in the case of the IT. S.i>«. Tarble, 
18 WaU, 897 ; Published in G. O. 16, A. G. O., April 16, 1873. See also Able- 
man v$. Booth, 21 Howard, 606. 
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as the case may be, under which the persons are held, 
should be produced with the return, and submitted to in* 
spection of the court. 

Since the State court has no authority to issue this 
writ when a person is held under the authority, or claim 
and color of authority, of the United States, an officer, 
while making respectful return, should not produce the 
body of the prisoner, nor allow it to be taken from him.^ 
Upon this point Attorney-General Bristow said : — " And if 
the authority of a State, in the form of a judicial process 
or otherwise, should attempt to control the marshal or 
other authorized officer or agent of the United States in 
the custody of his prisoner, it would be his duty to resist 
it, and to call to his aid any force that might be necessary 
to maintain the authority of the law against illegal inter- 
ference." * 

Suspensioii of the Writ of Habeas Corpus. The con- 
stitution provides that the privilege of the writ of htzbeas 
corpus shall not be suspended, unless when in case of rebel- 
lion or invasion the public safety may require it. While 
strong arguments have been advanced to show that this 
power of suspending the privilege of this writ resides in 
the President, the accepted opinion is that Congress must 
take the initiative, and either suspend it by an act directly 
accomplishing the fact, or authorizing the President to 
do so. 

Suspension of the privilege of the writ of habeas corpus 
does not suspend the writ itself. The writ issues as a 
matter of course; and, on its return, the court decides 
whether the applicant is denied the right of proceeding 
any further.^ 

> For form of Return see Appendix. 

* XIII. OpinionB Attorney-General, Jane 19, 1871. 

< Ex parte MiUigan, 4 Wall, 4 
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When the privilege of the writ is suspended, an officer 
must nevertheless make respectful return. 

Maimer of obtaining Writ of Habeas Corpus. As 
it may often be necessary to obtain a writ of habeas corpus, 
the instructions contained in the Revised Statutes of the 
United States are given.* 

Application for the writ should be made to the court, 
or justice, or judge authorized to issue the same by com- 
plaint in writing, signed by the person for whose relief it 
is intended, setting forth the facts concerning the detention 
of the party restrained, in whose custody he is detained, 
and by virtue of what claim or authority, if known. The 
facts set forth in the compls^int shall be verified by the 
oath of the person making the application. 

Such application would be appropriate in the case of a 
soldier, held in custody by the State authorities for an act 
committed under the authority of the United States ; or to 
secure the attendance of a witness confined in jail, where it 
is desired to bring him before a court-martial to testify* 

Officers Prosecuted in State Courts. In cases of 
officers and others, sued or prosecuted in State courts on 
account of acts done under the authority of the United 
States, it is ordinarily the first duty of the counsel em- 
ployed for their defense to cause the removal of the action 
to the United States circuit court, if such removal is au- 
thprized by the acts of Congress on the subject. It has 
been the experience of the War Department that such a 
proceeding has in a vast majority of the cases insured a 
complete protection to the defendant ; resulting in a ver- 
dict or judgment in his favor, or in a dismissal of the action 
—on the motion often of the plaintiflF or prosecutor, who 
finds himself wholly thwarted in his scheme of retaliation 
or revenge.' 

1 § 7H BoYued Statutes. * Opioloxui J. A. 0., p. IdO. 
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EVIDENCE. 



As a text book on Military Law would be incomplete 
for practical purposes without something on the subject 
of Evidence, the author has added the following pages to 
meet that want. It is not his intent, nor within his 
ability, to write an elaborate treatise on this most impor- 
tant subject; nor is such a treatise necessary. The 
great principles and general rules of evidence meet all the 
requirements of the majority of cases in military practice. 
They have been gathered from the best writers on the 
subject, both in this country and England, and are pre- 
sented to the reader as concisely as possible, without en- 
tering largely into the reasons of their adoption. 

Rules of Evidence governing Courts-Martial. 
While Congress has authorized courts-martial, established 
their composition, jurisdiction, and rules of procedure, it 
has never prescribed the rules of evidence which shall 
govern their proceedings. Courts -martial, being courts 
alone of m;mwa/ jurisdiction, must therefore adhere to the 
rules of evidence of the United States criminal courts.^ 

These rules are the common law rules of evidence in 
criminal cases, except where Congress has prescribed 
otherwise. The only other exceptions which are per- 
mitted are those which are of necessity created by the 

> II. OpinionB Attorney Qeneral, p. 344 ; Oreenleaf , Vol. Ill, § 469. 
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nature of the service, and by the constitution of the court, 
and its course of proceeding.* 

Definition. Evidence is that which (independent of 
all comment and argument) is legally submitted to a 
court or jury to enable them to decide upon the questions 
in issue.' 

This term, and the word proofs are often used indif- 
ferently, as synonymous with each other; but the latter 
is applied by the most accurate logicians to the effect of 
evidence, and not to the medium by which truth is es- 
tablished.'* 

Divisions. Writers on Evidence make various divis- 
ions, which are to a great extent arbitrary. The subject, 
for convenience of discussion, will be arranged under the 
following heads : — 

1. The Nature of evidence. 

2. The Object of evidence. 

3. The Instruments of evidence. 

THE NATURE OF EVIDENCE. 

As to its nature, evidence may be considered under 
the following divisions, (1) Primary, (2) Secondary, (3) 
Direct, (4) Circumstantial, (5) Hearsay. 

Primary Evidence is that kind of proof which, under 
any possible circumstances, aflfords the greatest certainty 
of the fact in question.* 

This may include written or unwritten evidence. Far 
example^ if the question is whether a person made a will^ 
the production of the will is primary evidence : if the will 
is to be proved, the oral testimony of a subscribing wit- 
ness is primary evidence. 

' Greenleaf , Vol. 8, § 4^6. ■ De Hart, p. 825. 

• Greenleaf, VoL 1, § 1. * ftid., § 84. 
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The law generally requires that 'primary evidence — i. «., 
the best evidence — shall be produced. By this is not 
meant that the courts will require the strongest evidence 
of a fact, but it will not permit other evidence of a fact so 
long as primary evidence can be obtained. Thus, a will 
may be proved by one subscribing witness, even though 
the other may be present ; but, so long as the subscribing 
witness can be obtained, other proof will be rejected. 

Exceptions. There are certain exceptions to the 
general rule requiring production of the best evidence. 

In the case of enlistmerd the best evidence is the en- 
listment papers ; but, in view of the fact that it is difficult 
at times to procure these papers, it has become the prac- 
tice to accept, as sufficient presumptive proof thereof, such 
facts as show on the part of an accused an acquiescence in 
the status of a soldier, as the receipt of pay, the doing of 
military duty, etc/ 

In the case o{ public queers it is not necessar}'' to pro- 
duce their written appointment ; all who are proved to have 
acted as such are presumed to have been duly appointed 
to the office until the contrary appears. So, where an 
accused is charged with disobedience of orders of a particu- 
lar person, it is regarded as sufficient to show that this 
person had acted in the capacity of an officer. 

Where the evidence involves the previous conviction 
of parties by general court-martial, it is not necessary to 
produce the original proceedings, but they may be proved 
by the ffeneral orders promulgating them. 

Where from the nature of a document it cannot con- 
veniently be produced before the court, the law will allow 
secondary evidence to be given. Thus, inscriptions on 
tablets, gravestones, etc., could be so proved. 

Upon the trial of any indictment against any person 

1 OpinionB J. A. O,, p. 167. 
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for embezzling public money, it shall be suflScient evidence, 
for the purpose of showing a balance against such person, 
to produce a transcript from the books and proceedings of 
the Treasury .1 This transcript must be certified by the 
Auditor and authenticated under the seal of the Bepart- 
ment.2 

Secondary Xhridence. When for any reason primary 
evidence cannot be obtained, the law allows secondary 
evidence — i. ^., copies or parol evidence — ^to be given. In 
fact, such evidence becomes the best and may be produced 
luider the general rule. This must be taken with the 
understanding, that the evidence is legal, and inferior to 
the primary only as to the source from which derived. 
Thus, the copy of a copy of a destroyed or lost document 
is not receivable in evidence, even though, as it seems, 
the absence of the first copy has been satisfactorily ex- 
plained.' 

But, before secondary evidence will be admitted, it 
mnst be clearly shown that superior evidence cannot be 
obtained. 

Secondary evidence refers chiefly to writings or docu- 
ments, and the cases in which the law permits it, to be 
received are : 

First. Where the document has been lost or destroyed* 
In this case it must be shown that the document existedi 
that it has been lost or destroyed, and that sufficient search 
has been made for it. What will constitute sufficient search 
must be determined by the court; and, in deciding this 
point, much will depend on the character of the document. 
^^ Where a reasonable person would be satisfied that bona 
fide endeavors had been made to produce the document 
itself," seems a good guide. 

Second. Where the document is in the hands of the 

S 887, Beyised SUtaten. > Ibid. § 886. * Best, Vol. H. § 483. 
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opposite party, and he has failed to produce it on due 
notice bo to do. 

This notice may be directed to the party or his at- 
torney, and may be served on either; and it must de- 
scribe the writing demanded, so as to leave no doubt that 
the party was aware of the particular instrument intended 
to be called for. This notice may be by parol or in writ- 
ing. If the document is not produced, it simply permits 
secondary evidence of its contents to be received, but 
raises no inference against the party failing to produce it. 

Where from the nature of the document the accused 
must be aware that he is charged with its possession, a 
notice to produce is unnecessary. 

Third, Where the document is in the hands of a third 
party who is privileged to retain it and who refuses ; or 
of a party without the jurisdiction of the court. 

Failure to produce, on sufficient notice, in either of 
these cases, will justify the introduction of secondary evi- 
dence. 

Admissions. Whether \;er}a^ admissions by a party 
of the contents of a document may be admitted against 
him, in lieu of the document, has been questioned. Grreen- 
leaf gives the rule : — " Where the existence, and not the 
formal execution of a writing, is the subject of the inquiry, 
or where the writing is collateral to the principal facts, and 
it is on these facts that the claim is founded, the better 
opinion seems to be that the confession of the party, pre- 
cisely identified, is admissible as primary evidence of the 
facts recited in the writing; though it is not as satis- 
factory as the writing itself." ^ 

Degrees of Secondary Evidence. In England the 
rule seems to be that there are no degrees of secondary 
evidence, that a party, once entitled to use this mode of 

> Vol. L § 96. 
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proof, may use any form of it. The American doctrine 
appears to be that if, from the nature of the case itself, it 
is manifest that a more satisfactory kind of secondary 
evidence exists, the party will be required to produce it ; 
but that where the nature of the case does not of itself 
disclose the existence of such better evidence, the objec- 
tor must prove that it was known to the other party in 
season to have been produced at the trial. The introduc- 
tion of weaker secondary evidence, when better might be 
produced, gives rise to unfavorable inferences.^ 

In proving the existence of a document the pri- 
mary evidence is the document itself; after which a 
copy should be produced ; and, if there is no copy, then 
parol evidence of the contents of the document may be 
given. 

It is sometimes diflScult to say what is, and what 
is not primary evidence. In the case of printed papers^ 
such as Orders issued from a Department, all the impres- 
sions are regarded as originals. 

Direct and Oircmustantial. All evidence may be 
classed again, according to its nature, into direct and cir- 
cumstantial. As regards admissibility, direct and circum- 
stantial evidence stand, generally speaking, on the same 
footing ; still, the non-production of direct evidence which 
it is in the power of a party to produce is matter of ob- 
servation to a jury, as indeed is the suppression of any 
sort of proof.^ 

Direct evidence is that which, if believed, est'ib- 
lishes the truth or falsity of a fact in issue. 

This evidence is derived from those who have acquired 
actual knowledge of the fact by their own senses ; or from 
documents which prove the fact, 

Oircumstantial evidence is that which is not direct 

» Greenleaf, Vol. I. § 34, Note 1. • Beat, Vol. I. § 295. 
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to the principal fact, but which the law deems sufficiently- 
collateral to be received as evidence of it. 

This is of two kinds, conclusive and presumptive ; 

Conclusive. When the collateral part being proved, the 
principal fact necessarUt/ follows. Example^ Where a 
person charged with a crime proves an alihi. 

Presumptive, When the collateral fact being proved, 
the principal fact does not necessarily follow, but is prob- 
able only. 

Presumptive evidence is divided into presumptions of 
law and presumptions of fact. 

Presumptions of law consist of those rules which, 
in certain cases, either forbid or dispense with any ulte- 
rior inquiry. Thus, the law presumes a man innocent 
until proven guilty; that a man intended the natural 
consequence of his act, etc. 

Presumptions of fact consist of those inferences 
which naturally follow as to the principal fact from the 
proof of collateral facts. 

It is impossible to lay down any fixed rule which 
shall guide courts-martial in deciding upon these presump- 
tions. It may be said that presumptions of fact will be 
more or less strong according as the fact is a necessary, 
usual, or infrequent consequence of the fact or facts proved. 
Convictions, even in capital cases, constantly take place 
where the presumptions are of a strong nature. It must 
be remembered, however, that presumptions of. fact, even 
though not rebutted, are not necessarily conclusive. 
Every case must necessarily be decided by the effect the 
collateral facts produce on the minds of the members of 
the court. It is sometimes said that " circumstances can- 
not lie," but even in the strongest cases the element of 
uncertainty enters. Gilbert cites the case of one being 
run through the body with a sword in a house, who in- 
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gtantly dies of that wound; and then another man is 
seen to come out with a bloody sword, a^d no other man 
was at that time in the house. " This," he says, " is a 
violent presumption that he is the murderer ; for the 
blood, the weapon, and the hasty flight, are all necessairy 
concomitants to such horrid facts ; and the next proof td 
the sight of the fact itself is the proof of those circum- 
stances that do necessarily attend the fact." But, as 
Best shows,^ any of the following hypotheses will recon- 
cile these facts with innocence of the man. 

Firsts That the deceased, with the intention of commit- 
ting suicide, plunged the sword into his own body ; and 
that the accused, not being in time to prevent him, drew 
out the sword, and so ran out, through confusion of mind, 
for surgical assistance. 

Second^ That the deceased and the accused both wore 
swords ; that the deceased, in a fit of passion, attacked 
the accused ; and that the accused, being close to the wall, 
had no retreat, and had just time to draw his sword, in 
hope of keeping oflF the deceased, who, not seeing the 
sword in time, ran upon it and so was killed. 

Third, That the deceased may in fact have bleen mur- 
dered, and that the real murderer may have escaped, 
leaving a sword sticking in or lying near the body, and the 
accused coming in may have seized thiB sword and run out 
to give the alarm. 

Owing to this uncertainty, therefore, courts-martial 
should never find guilty on circumstantial evidence, unless 
the evidence produces moral certainty to the exclusion of 
every reasonable doubt. The proof ought to be not only 
consistent with the prisoner's guilt, but irreconcilable with 
any hypothesis of innocence. 

Hearsay is the evidence of those who relate not what 

» Vol. I, § 817. 
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they perceived themselves, but what they have derived 
from others. 

It is used in reference ta that which is written as well 
as that which is spoken. For several reasons the law 
does not admit such evidence, the principal of which are : — 
Firsts the party originally stating the facts does not state 
them under the obligations of an oath ; and secondy the 
party against whom the evidence is given does not have 
an opportunity of cross-examination. 

Courts-martial should be careful, however, not to con- 
found original with hearsay. It does not follow because 
the writings, or words in question, are those of a third 
person, not under oath, that, therefore, they are to be con- 
sidered as hearsay. On the contrary, it happens, in many 
cases, that the very fact in controversy is, whether such 
things were written or spoken, and not whether they 
were true ; and, in other cases, such language or state- 
ments, whether written or spoken, may be the natural or 
inseparable concomitants of the principal fact in contro- 
versy. In such cases it is obvious that the writings or 
words are not within the meaning of hearsay, but are origi- 
nal and independent facts, admissible in proof of the issue.^ 
• Informatoin. Thus, where a person acted on certain 
information derived from third parties, such information 
would be original and not hearsay. 

Admissions. In the same way with admissions of the 
.party against his interests, this is regarded as original. 

Declarations and Acts. There are certain declara- 
tions and acts which are regarded as original and not hear- 
say evidence from their connection with the principal fact 
in issue. Thus, in the trial of Lord George Gordon, the 
cry of the mob was admitted as original evidence, since it 
formed part of the res gestce. 

» Greenleaf , Vol. I, § 100. 
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While it is admitted that the declarations and acts of 
the principal parties, as well as the circumstances sur- 
rounding them which tend to show the nature of the prin- 
cipal fact, are admissible, yet it is necessary, fird^ that 
they be closely connected with the principal fact in issue; 
second, that they happened contemporaneously with it. 
But, as was laid down in an American case, ^ to be contem- 
poraneous, they are not required to be precisely concurrent 
in point of time. If the declarations spring out of the 
transaction — if they elucidate it — ^if they are voluntary and 
spontaneous, — and if they are made at a time so near to it 
as reasonably to preclude the idea of deliberate design, they 
are then to be regarded as contemporaneous. Such decla- 
rations are admissible for, as well as against the parties. 

In cases of conspiracy, riot, or other crime, perpetrated 
by several persons, when once the conspiracy or combina- 
tion is established, the a^t or declaration of one conspirator 
or accomplice, in the prosecution of the enterprise, is con- 
sidered the act of all, and is original evidence against 
all. But, after the common enterprise is at an end, 
whether by accomplishment or abandonment is not mate- 
rial, no one is permitted, by any subsequent act or dec- 
laration of his own, to affect the others. In fine, th'e 
declarations of a conspirator or an accomplice are receiv- 
able against his fellows only when they are either in them- 
selves acts, or accompany and explain acts for which the 
others are responsible ; but not when they are in the na- 
ture of narratives, descriptions, or subsequent confessions.' 

The declarations or admissions of an agent, in refer- 
ence to the business of his principal in which he is at the 
time employed, and within the scope of his authority, are 
admitted in evidence against the principal, provided they 
are part of the res gestae. 

1 Mitcbam d«. The State, 11 Ga., 615. ' Qreenleaf , Vol. I. § 233. 
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Zixceptioiui. There are certain exceptions to the rale 
that hearsay evidence is not admissible : 

(1) Dying DeclarationB are, under certain circum- 
stances, admitted in evidence. Eyre, C. B., in giving the 
reason for this, said, '' that the general principle, upon 
which evidence of this kind is admissible is, that it is 
of decLirations made in extremity, when the party is at 
the point of death, and when every hope of this world 
is gone, when every motive to falsehood is silenced, and 
the mind is induced by the most powerful considerations 
to speak the truth. A situation so solemn and so awful, 
is considered by the law as creating an obligation equal to 
that which is imposed by an oath in court." ^ 

The statements of the deceased must be such as would 
be admissible, if he were alive, therefore opinions of the 
deceased will not be receivable. 

Again, the deceased must be a person competent to 
testify ; so, where a person was incompetent from infamy, 
lunacy, religion, or tender age, the declaration would not 
be admissible. 

The witness, being competent, certain other things are 
necessary before the dying declaration can be received : 

First. It must be proved by the party offering the evi- 
dence that the declarations were made under a sense of 
impending death. This may be proved in any way : by his 
statements, conduct, or other circumstances going to show 
the state of the declarant^s mind. 

Second. The declaration of the deceased is admitted 
only in the case of homicide, where the death of the de- 
ceased is the subject of the charge, and the circumstances 
of the death are the subject of thfe dying declaration. 

(2) Testimony on former Trial. The testimony on 
a former trial of a witness, subsequently deceased^ is re- 

> Woodcock's Case, 1 Leach, 503. 
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ceivable, and may be proved by the testimony of a person 
who heard it, or by notes made at the time. 

The party must be able to swear that his minutes con- 
tain the substance or the whole of the evidence given by 
the witness, even though he is not able to swear that it 
contains the exact language used by the witness, or every 
word spoken by him. 

If the witness testifies from memory ho must be able 
to give the substance of the testimony. 



CHAPTER XXIV. 

THE OBJECT OF EVIDENCE. 

The object of evidence is to find out the truth or falsity 
of the facts at issue. 

It has been found by experience that this is best ac- 
complished by the following general rules which are now 
binding as law : — 

(1) The evidence must be confined to the point at issue. 

(2) Onli/ the substance of the issue is necessary to be 
proved. 

(3) The affirmative of the issue muM be proved. 

I. Evidence confined to Point at Issue. This rule 
has been adopted, both in civil and criminal cases, from 
motives of justice, and especially in criminal cases is there 
a necessity of its strict enforcement The reason is that 
no person can be expected to answer unprepared, and at 
once, for every action of his life. Thus, under this rule, 
on a trial of a soldier for mutiny it is not permitted to give 
evidence of facts, tending to prove another distinct offense, 
for the purpose of raising the inference that the prisoner 
had committed the offense in question ; still, in an indict- 
ment for stealing, for the purpose of showing the identity 
of the person, it is often important to show that other goods 
which have been upon an adjoining part of the premises 
were stolen on the same night and afterwards found in the 
possession of the prisoner. 

It is not competent, even, for the prosecutor to give 
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evidence of the prisoner's tendency to commit offenses of 
the kind of which he is charged/ 

While this general rule seems plain, it is often difficult 
to apply it. Greenleaf says, — " It is not necessary, how- 
ever, that the evidence should bear directly upon the issue. 
It is admissible if it tend^ to prove the issue, or constitutes 
a link in the chain of proof ; although alone, it might not 
justify a verdict in accordance with it. Nor is it neces- 
sary that its relevancy should. appear at the time when it 
is offered ; it being the usual course to receive, at any 
proper and convenient stage of the trial, in the discretion 
of the judge, any evidence which the counsel shows will 
be rendered material by other evidence, which he under- 
takes to produce. If it is not subsequently thus con- 
nected with the issue, it is to be laid out of the case.'*^ 

The object of the rule is to exclude evidence of collat- 
eral facts which do not bear upon the issue, and which, if 
allowed, would tend to complicate the case. 

Exceptions. To this rule there are certain seeming 
exceptions, although the law does not regard them as 
such : 

(a) Guilty Knowledge. In many cases known to the 
articles of war, it is necessary to prove a guilty knowl- 
edge in the prisoner with regard to the fact at issue. 
For this purpose evidence may be given of circumstances 
not connected with, though in some measure relating to, 
the particular offense, in order to raise a presumption of a 
guilty knowledge in the prisoner at the time of the offense 
committed. On this ground evidence of other offenses 
of the same kind committed by a prisoner, though not 
charged in the indictment, is admissible against him. 

Thus, in the case of an officer charged with false muster 
under the 14th Article of War, other false reports made 

1 Bo0ooe, p. 80. * Greenleaf, Vol. I., § 51 a. 
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about the same time may be proved as showing guilty 
knowledge, 

(b) Intent. It often happens in the military service 
that things, in themselves innocent, if done with a certain 
intent become criminal. Thus, absence without leave be- 
^Gomes desertion if there is an intent to remain away. 

In these cases, where the intent has to be proved, 
evidence of collateral facts may be given if they tend to 
establish the intent of the. prisoner in committing the act 
in issue. On a charge of desertion, for instance, it might 
be shown that the prisoner had sold his uniform and 
bought citizen's clothes shortly before leaving his com- 
mand, or that he had shortly before drawn money from a 
bank, or other collateral facts tending to show his intent. 
So, on a charge of disrespect towards a commanding 
officer under the 20th Article of War, in sending a 
threatening letter, other letters, written before or after 
the one in question, may be read in evidence to show its 
meaning. 

Again, the declarations of the prisoner made at a 
former time are admissible when they tend to prove the 
intent of the party at the time of commission of offense. 
Thus, on an indictment for murder, evidence of former 
grudges and antecedent malices may be given to show, 
the prisoner's malice against the deceased.^ 

(c) Oharaoter. Another exception to the rule is in 
the case of character. Courts-martial wUl always allow 
prisoners to produce evidence as to character ; in fact, the 
members often advise a soldier to produce such evidence. 
The most proper person to call for this purpose, generally 
speaking, will be the prisoner's commanding officer, or, 
better still, the commander of his company, although any 
person may give such evidence. 

' Bosooe, p. 95. 
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Evidence of character should properly be given after 
the prisoner has finished his defense by testimony. 

Before courts-martial, as in civil courts, evidence of the 
prisoner s general character is allowed. Phillips says, — 
" The inquiry as to general character ought manifestly to 
bear some analogy ^ and reference to the charge against 
him. On a charge of stealing, it would be irrelevant and 
absurd to inquire into the prisoner's loyalty or humanity ; 
on a charge of high treason it would be equally absurd to 
inquire into his honesty and punctuality in private deal- 
ings. Such evidence relates to the principles of moral 
conduct, which, however they might operate on other 
occasions, would not be likely to operate on that which 
alone is the subject of inquiry ; it would not afford the 
least presumption that the prisoner might not have been 
tempted to commit the crime for which he is tried, and is, 
therefore, totally inapplicable to the point in question." ^ 

Courts-martial do not so strictly adhere to this rule 
which requires the evidence to bear analogy to the charge 
in issue. A prisoner may be permitted to put in proof 
particular instances wherein his conduct may have been 
publicly approved by superior officers.^ 

General character, unconnected with the charge, may 
be received, and would perhaps be of advantage to the 
prisoner in cases where the punishment is discretionary. 
It might also influence the reviewing officer to mitigate or 
remit the sentence. 

Value of Evidence as to Oharaoter. The exact value 
of evidence as to character cannot be laid down. It 
was formerly usual to treat the good character of the party 
accused as evidence to be taken into consideration only in 
doubtful cases ; and jurors have generally been told that 
where the facts proved are such as to satisfy their minds 

I d PhiUipfl, 480. ' VII. OpinionB Attornej-General, Jftn. 81, 1857. 
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of the guilt of the prisoner, character, however excellent, 
is no subject for their consideration. Before courts-mar- 
tial, however, character should always be taken into con- 
sideration. In a clear case of guilt, where punishment is 
discretionary, it will be of value in determining the amount 
of punishment ; ^ and, in doubtful cases, it would often 
be of great value in determining whether a person of pre- 
vious good character was guilty of a particular crime with 
which he was charged. 

Where intent is a principal ingredient in the charge, or 
where circumstantial proof only is adduced, evidence as to 
character, hearing on the charge, may be highly impor- 
tant.^ 

Bad Character. The judge-advocate is not allowed 
to produce evidence as to bad character, unless the 
prisoner has brought forward evidence of good character, 
and, even then, he should only be allowed to rebut the 
evidence adduced by the prisoner. 

Only the Substance of the Issue need be Proved. 
It is a principle running through the whole criminal law 
that it is sufficient to prove so much of the indictment as 
shows that the defendant has committed a substantive 
crime therein specified. This is specially to be borne in 
mind by members of courts-martial. In its application a 
distinction is made between allegations of matter of svh- 
stance, and allegations of matter of essential description. 
The former may be substantially proved ; but the latter 
must be proved with a degree of strictness extending in 
some cases even to literal precision.® 

Matter of Substance, This rule, simple enough in 
itself, is not so easy of application. What constitutes the 
substance of the issue, and what will justify the court in 

» Sec. a. C. M. O. 63, A. G. O., 1874, Opinion of J. A. G., May 18. 1875. 
» Simmons, p. 865, (2 Ed). * Greenleaf , Vol. 1, % 56. 
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finding guilty, where there is a variance between the 
charge and the facts proved, is a matter of much impor- 
tance. This much can be said : — The offense of which 
the accused is convicted must be of the same class with 
that which is charged. Cases constantly occur of soldiers 
charged with desertion, being found "not guilty," but 
" guilty " of absence without leave, the substance of the 
charge being the absence. So also, in cases of officers 
charged under the 61st Article with conduct unbecoming an 
oficer and a gentleman^ courts frequently find, where the 
evidence does not establish the full guilt, " not guilty," 
but " guilty " of conduct to the prejudice of good order and 
militarg discipline. ^^ 

The averments as to the suJ>stance may be divisible. 
Thus, where a soldier is charged with being absent a 
certain number of days, he may be found guilty of being 
absent a less number than stated in the charge ; or where 
a soldier is charged under the 2 2d Article, with begin- 
ning, exciting, or joining in a mutiny with others, while 
some are acquitted he may be found guilty. 

Again, where the intent of the prisoner furnishes one 
of the ingredients in the offense, and several intents are 
laid in the indictment, each of which, together with the 
act done, constitutes an offense, it is sufficient to prove 
one intent only.^ If a soldier, for example, was charged 
under the 21st Article with lifting his sword with the in- 
tent of striking his superior officer, and with the further 
intent of exciting a mutiny in the garrison, the averment 
is divisible; and the court might negative the latter 
intent, but find guilty of the former. 

Matter of Description. In every charge there 
enters more or less of description ; and, under the rule in 
question, a variance in the description and the proof will 

* Boscoe, p. 101. 
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often be fatal. In criminal prosecutionB in the civil 
courts it is believed the defendant is allowed to take ad- 
vantage of much finer exceptions than is allowed by the 
custom of courts-martial. The rule in the civil courts is 
that where a person or a thing^ necessary to be mentioned 
in an indictment, is described with circumstances of 
greater particularity than is requisite, yet those circum- 
stances must be proved, otherwise it would not £lppear 
that the person or thing is the same as that described in 
the indictment Thus, in an indictment for stealing a 
hlack horse, the animal is necessarily mentioned, but the 
color need not be stated ; yet, if it is stated, it is made 
descriptive of the particular animal stolen, and a variance 
in the proof of the color is fatal. ^ 

Courts-martial would not fail to correct such a variance 
in their findings. 

In 1840 a prisoner was arraigned for desertion from 
the navy. At the time of his desertion he was rated as 
master-at-arms, and was so named in the charge. He 
pleaded guilty. The court was closed for deliberation, 
and then, it coming to its knowledge that he had not been 
rated as master-at-arms since his apprehension, the court 
thought it had proceeded too far to alter the charge in 
this way, and adjudged him to be discharged. The 
attorney-general held that, the fact of his having pleaded 
to the charge, of his never having in any way made such 
An exception or defense, and of there being no dispute 
whatever as to the identity of the prisoner, would have 
prevented the accused himself from taking advantage of 
the error at this stage of the case. Of course it ofiered 
no ground for the court to refuse to proceed to judgment 
on the merits.* 

Averments as to Name. In the trial of a case, the 

> 1 Starkie, p. 874. * IIL Opinionfl Attorney-aeneial, Jane 24, 1840. 
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name of the accuaed, of the parties injured^ and of third 
persons introduced into the charge as descriptive of some 
person or thing, should be proved as laid in the charge ; 
but here the same particularity does not exist as in the 
civil courts. 

Th^ Judge-Advocate General has held it a fatal vari- 
ance where the accused is charged under one name and 
found guilty under another. Where one was arraigned 
and pleaded guilty as George Sheldon, but was found guilty 
and sentenced as Charles Sheldon, it was held fatal ; still 
the court might have corrected this on their finding.* 

In England the common law upon this subject has been 
materially modified by statute, and gives, I believe, the 
practice, with slight variation, of courts-martial in this 
country. This statute provides that " whenever, on the 
trial of any indictment for any felony or misdemeanor, 
there shall appear to be any variance between the state- 
ment in such indictment and the evidence ofiered in proof 
thereof, in the name of any county, riding, division, city, 
borough, town corporate, parish, township, or place men- 
tioned or described in any such indictment, or in the name 
or description of any person or persons, or body politic or 
corporate, therein stated or alleged to be the owner or own- 
ers of any property, real or personal, which shall form the 
subject of any offense charged therein, or in the name or 
description of any person or persons, body politic or cor- 
porate, therein stated or alleged to be injured or damaged, 
or intended to be injured or damaged by the commission 
of such offense, or in the christian name or surname, or 
both christian name and surname, or other description 
whatsoever, of any person or persons whomsoever therein 
named or described, or in the name or description of any 
matter or thing whatsoever, therein named or described, 

1 Opinions J. A. G., p. 182. 
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or in the ownership of any property named or descrihed 
therein, it shall and may be lawful for the court before 
which the trial shall be had, if it shall consider such vari- 
ance not material to the merits of the case, and that the 
defendant cannot be prejudiced thereby in his defense on 
such merits, to order such indictment to be amended, ac- 
cording to the proof, by some officer of the court or other 
person, both in that part of the indictment where such 
variance occurs, and in every other part of the indictment 
which it may become necessary to amend, on such terms 
as to postponing the trial to be had before the same or 
another jury, as such court shall think reasonable." ^ 

The only difference seems to be that courts-martial will 
amend the error on the findings instead of amending during 
the trial. The words and terms of a charge we have seen 
cannot be changed after the arraignment of the prisoner.' 

Averments as to Time. The charges before courts- 
martial being usually drawn up so as to charge an offense 
as committed " on or about " a certain time, a variance be- 
tween the time charged and that proved will be corrected 
by the court. Where, under a charge of murder, the 
specification set forth that the crime was committed on the 
24th of September, 1863, but the evidence (which fully 
established the commission of murder in the first degree) 
showed that it occurred on July 26, 1863, and the accused 
(who was convicted and sentenced to be hung) took no 
exception on account of this variance — held^ that it was 
not such a fatal one as to affect the validity of the pro- 
ceedings. But, advised in such case, that the court, if not 
dissolved, be reconvened in order to make a special 
finding, in terms substituting the proper date for the one 
indicated in the specification.* 

» 14 and 15 Victoria, c 100. • G. C. M. O. 31, A. Q. O., Feb. 17, 1877. 
* Opinions J. A. G., p. 881. 
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Averments as to Place. Where crimes are not local 
in their nature, a mistake in the particular place in which 
an offense is charged will not be material. Where a sol- 
dier is charged with deserting from a particular place the 
court may find, on evidence adduced, that he deserted 
from another. 

Where the offense is local, however, the name of the 
place should be correctly stated in the charge and proved 
as laid ; otherwise parties may be found guilty of charges 
to which, practically, they have not been called on to 
answer. 

Averments as to Mode of Committing an Offense. 
It is not necessary strictly to prove descriptive averments 
as to the mode of committing an offense. " It is sufficient," 
says Greenleaf, " if the proof agree with the allegation in 
its substance and general character without precise con- 
formity in every particular. In other words, an indict- 
ment describing a thing by its generic term is supported 
by proof of a species which is clearly comprehended with- 
in such description. Thus, if the charge be of poisoning 
by a certain drug, and the proof be of poisoning by an- 
other drug ; or the charge be of felonious assault with a 
staff, and the proof be of such assault with a stone ; or the 
charge be of a wound with a sword, and the proof be. of a 
wound with an axe ; yet the charge is substantially 
proved." ^ Though the weapon may not be proved to be 
the same, yet it must appear that the species of killing 
was the same. Thus, if the prisoner be indicted for poi- 
soning, it will not be sufficient to prove a death by shoot- 
ing or strangling. 

Averments as to Value. In charges alleging loss, 
or theft of articles, it is proper to state the value. Such 
value need not generally be strictly proved. 

> Vol. I, § 65. 



322 MnJTAKT LAW.: 

Written Documents. Where a written document is 
set forth in the charges, the same distinction is now ad- 
mitted in the proof, between allegations of matter of sub- 
stance, and matter of description, as has just been ex- 
plained. In matters not material to the merits of the 
case, a discrepancy between the document as set forth 
in the evidence, and the proof of the same, would not be 
material. Where the document, however, is the founda- 
tion of the charge — as for example, disrespect to a com- 
manding officer in sending an abusive letter — the document 
should be strictly proved. 

The Affirmative of the Issue must be Proved. 
This is a rule of convenience, adopted, not because it is 
impossible to prove a negative, but because the negative 
does not admit of the direct and simple proof of which the 
affirmative is capable. 

This rule, like the others we have been discussing, is 
not always of easy application. Two things must be par- 
ticularly borne in mind : — 

First. Not to confound negative averments, or allega- 
tions in the negative, with denials of an affirmative. 

Thus, a charge may state that a soldier did not appear 
at a certain roll call. This, although it resembles a nega- 
tive, is, in reality, a positive averment, and the onus pr<h 
bandi would rest with the government. 

Second. That the affirmative and negative of the issue 
mean the affirmative and negative of the issue in suhstancCy 
and not merely its affirmative and negative in form.^ 

Tests. Certain tests have b een given for determining 
where the burden of proof lies ; and, as the question may 
arise at any time during the trial, these tests should be 
remembered. 

(1st) It lies on the party who asserts the affirmative. 

> Boat, Vol. I. p. 510. 
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Example. An officer or soldier is charged with shooting 
another. The burden of proof lies on the government to 
prove the act and attendant circumstances. Should the 
accused attempt to justify the act by setting up in defense 
the lawful order of a superior officer, the onus probandi 
would be shifted, and it would rest upon him to show such 
order. 

There are exceptions to this rule, as where the charge 
sets up negative matter, essential to the issue, which is 
peculiarly within the knowledge of the other party. Sup- 
pose an officer, for example, was charged under the 60th 
Article with wrongfully selling property belonging to the 
United St^ites. Here, the officer, if he possessed authority 
for such sale, could immediately show it without the least 
inconvenience, while it might be extremely inconvenient 
to prove the lack of authority. This would be sufficient 
to shift the burden of proof. 

(2d) It lies on the party who would fail if no evi- 
dence at all, or no more evidence as the case may be, 
were given.^ 

(3d) It lies on the party who would fail if the par- 
ticular allegation was struck out of the charge.^ 

It rests with the court to decide upon whom the burden 
of proof lies ; and it is a well settled rule of law that in a 
case where the testimony is so evenly balanced as not to 
admit of a conclusion being drawn from it, the verdict 
must be against the party upon whom the burden of prov- 
ing the issue rests.' 

1 Beet, Vol. I.g 268. • Fnnklyn, p. 120. 

* Best, VoLI. § 275, note a. 



CHAPTER XXV. 

THE INSTRUMENTS OF EVIDENCE. 

The instruments of evidence consist of mtnesses and 
documents. 

Witnesses. A witness may be defined to be one who 
gives evidence under the obligations of an oath. 

The testimony given by witnesses is called parol evi- 
dence, as contradistinguished from that derived from docu- 
ments, termed documentary. 

This division of. the subject of evidence will be dis- 
cussed under the following heads : 

(I) Competency of witnesses, (2) Credibility of wit- 
nesses. (3) Examination of witnesses. 

COMPETENCY OF WITNESSES. 

It is the general rule that all persons are competent 
to give evidence. To this, however, there are certain ex- 
ceptions, which being proved, will render witnesses in- 
competent : 

Incompetency ho"^ ascertained. Proof of such in- 
competency is necessary, as it is never presumed. 

The ordinary mode of ascertaining whether a witness 
is competent is by examination on the voire dire before 
being sworn. Should he appear incompetent from his 
answers, he is rejected. If his answers are satisfactory, 
'Other witnesses may be called to show his incompetency. 
It sometimes happens that the incompetency of a witness 
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is not discovered until after he has been sworn and his 
examination proceeded with a considerable way, or per- 
haps even brought to a close ; under such circumstances 
the court ought not to consider his evidence in coming to 
a finding. 

Should a ground of incompetency be discovered during 
the examination of a witness, his examination may be sus- 
pended, and he may be put on his voire dire to examine 
him as to his competency. 

Exceptions. The exceptions to the general rule that 
all persons may give evidence may be arranged under 
the following heads : 

1. Want of religious principle. 2. Want of under- 
standing. 3. Interest. 4. Infamy. 

Incompetency from Want of Religious Principle. 
One of the chief requirements of the law for securing truth 
in parol evidence is that it be given under the sanction of 
an oath. But from the nature of an oath, it would have 
no sanction if a party did not believe in the existence of 
a Divine Being, and a state of future rewards and punish- 
ments. Persons, therefore, who have not such belief are 
incompetent to testify. 

Nature of Religious Faith required. The particu- 
lar religion of the party does not affect his competency, so 
long as he professes a religion that can bind his conscience. 
An infidel may be allowed to testify if he believes in a God 
who will punish. Some State courts have gone so far as to 
require only belief in the existence of a God, without ref- 
erence to a belief in a state of future rewards and pun- 
ishments ; but the true test seems to be belief of a God, 
and that he will reward and punish us according to our 
deserts.^ It is not material whether the witness believes 
the punishment will be inflicted in this world or the next* 

1 Greenleaf, Vol. I. § 869, Note 8. 
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How Proved. Defect of religious principle is never 
presumed, and the objection to a witness's competency on 
this ground should be made by the adverse party before he 
is sworn. Some difference of opinion has existed as to the 
manner of proving incompetency. The modem practice is 
not to question the witness himself, but to ask third per- 
sons to testify whether he has declared his belief in God, 
and in a state of future rewards and punishment. 

Should the witness set up change of belief, this should 
be shown in the same way by his declarations to third 
parties. 

Witnesses how Sworn. Witnesses should be sworn 
in the manner which they deem most binding on their 
conscience. The ordinary mode, as before pointed out, in 
court-martial proceedings is as follows : The witness, stand- 
ing, holds up his bare right hand, and the judge-advocate 
repeats the prescribed oath. It should be administered 
in the exact language of the law, and by the person au- 
thorized to administer it. The court may ask the witness 
if he considers the form of administering the oath bind- 
ing on his conscience, and the proper time for making this 
inquiry is before he is sworn. But if the witness with- 
out making any objection, takes the oath in the usual 
form, he may be afterwards asked whether he thinks the 
oath binding on his conscience ; but it is unnecessary and 
irrelevant to ask him if he considers any other form of oath 
more binding, and, therefore, such question cannot be 
asked. 

If witness, without objecting, is sworn in the usual 
mode, but, being of different faith, the oath was not in a 
form affecting his conscience, as if, being a Jew, he was 
sworn on the Gospels, he is still punishable for perjury, if 
he swears falsely.^ 

1 Greenleaf, Vol, L § 871. Wharton's Crim. Trials, § 2205. 
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Affirmation. The statutes of the tlnited States pro- 
vide that the requirement of an " oath " shall be deemed 
complied with by making affirmation in judicial form.^ 

For the violation of the truth in such cases the witness 
is subject to the punishment of perjury, as if he had been 
sworn. 

Incompetency from Want of Understanding. Under 
this head will be considered : — 

(1st) Children. In former times the age of a child 
was regarded as the criterion of competency; but now 
competency is determined by the degree of understand- 
ing which a child appears to possess. At the age of fourteen 
the law presumes every person to have common discretion 
and understanding until the contrary appears ; under that 
age, competency not being presumed, it is proper to make 
inquiry as to the degree of understanding, and if the child 
appears to have sufficient natural intelligence, and to have 
been so instructed as to comprehend the nature and effect 
of an oath, he is admitted to testify, whatever his age may 
be. If the child, being a principal witness, appears not 
yet sufficiently instructed in the nature of an oath, the 
court will, in its discretion, put off the trial that this may 
be done.' 

(2d) Idiots and Lunatics. Persons not possessing the 
full use of their understanding cannot be allowed to testify. 
An idiot is a person who has been non compos mentis from 
his birth, and who has never had any lucid intervals. 
He cannot be received as a witness. A lunatic is a person 
who has had understanding, but who, by disease, grief, 
or other accident, has lost the use of his reason. If he 
has lucid intervals he may be allowed to testify, but he 
must have been of sound mind at the time the event hap- 
pened, and also at the time he testifies ; and it ought to 

1 § 1, Bevised Statutes. * Greenleaf, Vol. L § 367. 
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appear that no serious fit of insanity has intervened. In- 
toxicated persons are not allowed to testify until sober. 

(3d) Deaf and Dumb Persons. Persons deaf and dumb 
from birth, in contemplation of law, are regarded as idiots. 
If, however, they are shown by the party adducing them 
to have sufiicient understanding, they may give evidence 
either by writing, or by signs interpreted to the court. 

Incompetency from Interest. The general rule in 
both criminal and civil suits is that a party interested is 
not competent. 

So far as courts-martial are concerned, the following 
cases need alone be considered : 

(1) Relationship. Husband and wife are, in general, 
incompetent witnesses for or against each other, on the 
ground of identity of interest, the great danger of perjury, 
and the extreme hardship of the case. Where the rela- 
tion of husband and wife has once existed, even after the 
relation has ceased, the parties are incompetent to testify 
for or against each other as to matters which occurred 
during the continuance of the relation. 

The rule applies only to lawful marriages. Where a 
woman has cohabited with a man as his wife, but is not so 
in fact, she is a competent witness for or against him.^ 

Exceptions. There are certain exceptions to this 
rule, and it should be remembered that where either party 
is competent /or they are competent against 

(a) Collateral Proceedings. In collateral proceedingSy 
not immediately aflfecting their mutual interests, their 
evidence is receivable notwithstanding it mnytendto crim- 
inate^ or may contradict the other, or may subject the 
other to a legal demand. The reason of this is that they 
could not be admitted as witnesses, nor could their evi- 
dence in the first suit be produced against each other if an 

1 Boscoe, p. 148. 
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action should be brought ; nor could the suit be prejudiced 
by the testimony in the collateral case. 

The principle of this rule requires its application to all 
cases in which the interests of the other party are involved, 
aud, therefore, the wife is not a competent witness against 
any co-defendant tried with her husband, if the testimony 
concern the husband, though it be not directly given against 
him. Nor is she a witness for a co-defendant, if her testi- 
mony, as in the case of a conspiracy, would tend directly 
to her husband's acquittal ; nor where, as in the case of an 
assault, the interests of all the defendants are inseparable ; 
nor in any suit in which the rights of her husband, though 
not a party, would be concluded by any verdict therein ; 
nor may she, in a suit between others, testify to any mat- 
ter for which, if true, her husband may be indicted. Yet 
where the grounds of defense are several and distinct, and 
in no manner dependent on each other, no reason is per- 
ceived why the wife of one defendant should not be ad- 
mitted as a witness for another.^ 

(b) Personal Violence. In cases of personal violence 
the wife is a competent witness against the husband ; 
otherwise she would be subjected to personal injuries with- 
out redress ; and on the same principle her dying decla- 
rations are admissible on a charge of murder by her hus- 
band. 

Whether the wife may testify against the husband 
wUh his consent is a disputed question. The rule seems to 
be in this country that she cannot. 

As to testifying for the husband, De Hart cites the 
case^ of Lieutenant T., of the artillery, who was arraigned 
before a general court-martial which assembled at Detroit, 
upon a charge of " conduct unbecoming an officer and a 
gentleman," and, among other facts specified, he was 

» Greenleaf , Vol. I. § 897. « P. 899. 
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charged with violence towards his wife, by striking, etc. 
In relation to this particular part of the accusation, the 
prisoner, in his defense, presented his wife as a witness. 
Being objected to, the court finally decided to admit the 
witness, and she was accordingly sworn, and gave her 
evidcDce, which was a positive denial of the act charged 
against her husband. 

De Hart thought in this case that the court-martial 
violated the rule of evidence ; but, inasmuch as by a recent 
act of Congress the husband could testify in his own behalf, 
there seems' no good reason now why a wife should not be 
allowed to testify /<:>r the husband with his consent 

No other relationship except that of husband and wife 
iexcludes from giving testimony. It may affect the credi- 
bility of a witness but not the competency. 

(2) Accomplioes. Persons who have been accomplices 
in the commission of a crime, with which the prisoner stands 
charged, are competent to give evidence for or against 
him. This rule arises from the necessity of the case, as 
it is often impossible to convict an accused without such 
testimony. If the party can be convicted without the 
testimony of the accomplice, he should not ordinarily be 
called. 

The court decides whether to allow an accomplice to 
be called for the government^ and where he is the 'principal 
offender he should not be allowed to testify. 

Where several persons are charged with the same 
offense, one may be called for the other so long as he is not 
sentenced for an infamous offense. 

If accomplices are tried jointly^ the custom is not to 
allow them to testify for each other unless a noUe prosequi 
be entered. The custom in civil courts in joint trials, 
where there is only slight evidence against an accomplice, 
is to direct a separate verdict aa to him, and, upon his 
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acquittal, to admit him as a witness for the others. This 
custom in civil courts, though founded on reason and jus- 
tice, cannot, from the necessity of subsequent approval of 
the sentence to render the same valid, and the consequent 
delay incident thereto, be acted on to the full extent by 
military courts ; but if such a case should arise on a court- 
martial, the evidence producible proving inadequate or 
impracticable, there can be but little doubt that the court 
can proceed to pass judgment on the individual whose tes- 
timony is deemed essential, and adjourn for such period as 
may afford time for confirmation, on the promulgation of 
which, and the consequent release of the desired witness, 
the court may reassemble and proceed with the trial. 
The regular course for a prisoner to adopt, who may desire 
to avail himself of the evidence of a person involved in 
the same charge, would be, on receipt of a copy of the 
charges, to urge the necessity of his separate trial, with 
the authority ordering the court-martial, and, if not at- 
tended to, an application to the court would still be open.* 

Credibility of Acoomplioes. Strictly in law a per- 
son may be convicted on the testimony of an accomplice 
without corroborating testimony. In practice, however, 
owing to the interest which an accomplice may have, it is 
considered best, in cases of felony, to have confirmation. 
The amount of confirmation has been a subject of discus- 
sion. It is evident it need not be confirmed in every par- 
ticular. It is considered that it should be confirmed as to 
some matter material to the issue, and also be corroborated 
as to the particular person. It is a question for the court 
to decide how much credibility should be given to the 
testimony of an accomplice, and how far his testimony 
should be corroborated. 

Privileged Oommunioations. Certain persons, though 

> Simmons, p. 480. 




332 MILITARY LAW. 

not exactly incompetent, are privileged from testifying in 
certain cases : 

(1) Attorneys and ConnseL Where a confidential 
communication takes place between an attorney or counsel 
and his client, the communication is privileged. The priv- 
ilege extends also to the agents and clerks of the attor- 
ney, and to an interpreter between the attorney and his 
client. The privilege is that of the client and not of the 
attorney, and the courts will prevent the latter, although 
willing, from making the disclosure. But if the attorney 
of one of the parties is called by his client, and examined 
as to a matter of confidential communication, he may be 
cross-examined as to that matter, though not as to others. 
The privilege is not limited as to time. 

In civil courts a person, though by profession an at- 
torney, if not employed in the particular business which 
is the subject of inquiry, is not precluded from giving 
evidence, though he may have been consulted privately. 
In courts-martial, where officers and soldiers are often em- 
ployed as counsel, the privilege of not testifying should be 
extended to them. 

There are some cases to which the privilege does not 
extend : 

(a) An attorney is not privileged from disclosing 
matters communicated to him before his retainer, or after 
it has ceased. 

(b) He may be compelled to disclose facts of which he 
obtained a knowledge in his individual capacity, and not 
in his character of professional adviser. 

(c) He may be called to prove his client's handwriting, 
though his knowledge may have been obtained by seeing 
him write since his retainer.^ 

This privilege does not extend to confidential com- 

^ Roflcoe, p. 189. 
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munications made to any other persons. Confessions to 
a clergyman, or disclosures to a physician, though made 
in the strictest confidence, are not privileged. 

(2) State Secrets. Another class of privileged com- 
municatioQs are secrets of state. 

Under this head come matters communicated confi- 
dentially in furtherance of the administration of justice. 
The rule has been recently settled that, in a public prose- 
cution^ no question can be put which tends to reveal who 
was the secret informer of the government ; even though 
the question be addressed to a witness in order to ascer- 
tain whether he was not himself the informer.^ 

In the same class come official communications between 
the heads of the department of state^ and their suhordinaie 
officers. Thus, communications between a provincial gov- 
ernor and a military officer under his authority ; or the- 
report of a military commission of inquiry made to the 
commander-in-chief; and the correspondence between an 
agent of the government and a secretary of state, are 
confidential and privileged matters, which the interests of 
the state will not permit to be disclosed.* 

Parties to the Suit, The party who prefers the 
charges is not incompetent. 

The judge-advocate, though representing the interests 
of the government which is one of the parties, is not in- 
competent. 

A member of the court may testify. 

By a recent act of Congress the accused in courts- 
martial and courts of inquiry is, at his own request, a com- 
petent witness, and his failure to make such request is not 
to create any presumption against him. This rule allow- 
ing the accused to testify at his own request is one of the 

^ Attorney-General ««. Briant, cited by Qreenleaf, § 250, Note 1. 
« Groenleaf, VoL I. § 261. 
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changes which Congress has made in the common law rules 
of evidence ; but is one which several of the States have 
adopted. The question naturally arises as to whether an 
accused, once having taken the stand, may be compelled 
to answer any question which the court deems proper. On 
this point Judge Cooley says, — " If he does testify he is at 
liberty to stop at any point he chooses, and it must be left 
to the jury to give a statement, which he declines to make 
a full one, such weight, as under the circumstances, they 
think it entitled to ; otherwise the statute must have set 
aside and overruled the constitutional maxim which pro- 
tects an accused party against being compelled to testify 
against himself, and the statutory privilege becomes a 
snare and a danger." In further explanation of this he 
said, " What we intend to affirm by it is, that the privilege 
to testify in his own behalf is one the accused may waive 
without justly subjecting himself to unfavorable comments ; 
and that if he avails himself of it, and stops short of a fuU 
disclosure, no compulsory process can be made use of to 
compel him to testify. It was not designed to be under- 
stood that, in the latter case, his failure to answer any 
proper question would not be the subject of comment and 
criticism by counsel; but, onthe contrary, 'it was sup- 
posed that this was implied in the remark that it must be 
left to the jury to give a statement which he declines to 
make a full one such weight as, under the circumstances, 
they think it entitled to/ All circumstances which it is 
proper for the jury to consider, it is proper for counsel to 
comment upon." The right of comment where the party 
makes himself his own witness and then refuses to answer 
proper questions, is as clear as the right to exemption 
from unfavorable comment when he abstains from asserting 
his statutory privilege/ 

' Cooley'B Constitutional LixnitationB, § 8)7, and Note 2. 
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Judge Campbell, in speaking of the right which the 
Michigan statute gives to cross-examine a defendant who 
has made his statement, said : — ^' While his constitutional 
right of declining to answer questions cannot be removed, 
yet a refusal by a party to answer any fair question, not 
going outside of what he has offered to explain, would 
have its proper weight with the jury." ^ 

An accessory, whether before or after the fact, is not 
competent to testify for the principal. 

A person who receives the reward for arresting a de- 
serter is not rendered incompetent to testify thereby. 

Incompeteiicy from Infamy. Persons who have been 
convicted of infamous offenses are held incompetent to 
give evidence. But the question immediately arises, what 
offenses are considered infamous so as to render a witness 
incompetent The usual enumeration of offenses having 
this effect is treason^ felony^ and the crimen falsi. 

Crimen Falsi. Under this head come perjury, subor- 
nation of perjury, forgery and some others. 

Conviction for desertion will not render incompetent. 

How proved. A person can only be disqualified by 
the judgment of a court of competent jurisdiction ; and, 
the record of that judgment, proved in the ordinary way, 
or an authenticated copy, must be produced in court. 
Oral evidence of the guilt of the party, or even the admis- 
sion of the pariy himself that he had been convicted of an 
infamous offense, would not render him incompetent, 
although it might affect his credibility. 

The judgment of a foreign tribunal will not render in- 
competent, nor that of a State court) unless it would ren- 
der incompetent in the State where it was given. 

How Restored. A person convicted of an infamous 
offense may have his competency restored. 

1 People TB. Thomas, 9 Mich. 821. * For definition, eee CaiH>ter XXVL 
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(i) By reversal of judgment Proof of this would 
have to be made in the same way as prescribed for prov- 
ing the judgment. 

(2) By a pardon. If the pardon is conditional, the 
conditions would have to be fulfilled before competency 
would be restored. 

The Revised Statutes prescribe two cases — ^perjury and 
subornation of perjury — ^where competency can be restored 
only by reversal of judgment/ 

Serving out the term of imprisonment for a felony, 
does not restore the party to his competency.* 

Compellable Witnesses. All persons, not incompe- 
tent for any of the before mentioned reasons, are compe- 
tent and compellable witnesses. 

It is for the court to decide what witnesses are neces- 
sary, and whether or not their testimony is required. 

No witness has a right to leave the court until properly 
discharged. In the case of Captain C, a department 
commander, called to testify, discharged himself on the 
ground that, being the reviewing officer, he could not be 
held at the will of a court ordered by himself. The 
Judge- Advocate General held that the act of the witness 
was one without precedent in our military practice, and 
in a civil case would have constituted a grave contempt of 

court.* 

CKEDIBILITT OF WITNESSES. 

It is the province of the court to decide how much 
credit it will give to the testimony of any particular wit- 
ness. It is true they agree to find according to evidence, 
but, though a number of witnesses may testify to the same 
fact, and one testify to the contrary, they may give more 
credit to the one than to all 

* Sees. 5392-5398. » U. S. «». Brown, 4 Cranch, C. C, 607. 

» Q. C. M. 0. 26, A. e. 0., May 18, 1878. 
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How Impeached. After a witness has been exam- 
ined in chief, his credit may be impeached in various 
ways : 

(1) By proving that he has made statements out of court 
contrary to what he has testified at the trial. 

It is, however, only in such matters as are relevant to 
the issue that the witness can be contradicted ; and, 
before this can be done, it is generally held necessary to 
ask him as to the time, place, and person involved in the 
supposed contradiction. 

It is not enough to ask him the general question, 
whether he has ever said so and so, nor whether he has 
always told the same story.^ 

In rebuttal the opposite party may show that the 
witness has made the same statement out of court at 
different times. 

If a party asks irrelevant questions for the purpose of 
impeaching the witness's credibility, he is bound by his 
answers. Thus, if a witness be asked if he had not been 
charged with theft on a former occasion, and replies in 
the negative, other witnesses cannot be brought to prove 
the truth of this fact, and thus impeach his credibility. 

(2) By general evidence affecting his credit for truth 
and veracity. 

In this case the examination must be confined to his 
general reputation, and not be permitted as to particular 
facts. The regular mode of examining into the general 
reputation is to inquire of the witness whether he knows 
the general reputation of the person in question among 
his neighbors; and what that reputation is; and then, 
whether from such knowledge the witness would believe 
that person upon his oath.^ 

In answer to such evidence the other party may cross- 

> Roficoe, p. 183. * Greenleaf, Vol. I. § 461, Note 2. 
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examine these witnesses as to their means of knowledge, 
and the grounds of their opinions ; or may attack their 
general character, and, by fresh evidence, support the 
character of his own witnesses. 

(3) By disproving the fads stated hy Am, hy the testi- 
mony of other witnesses. 

Confessions. In this connection will be considered 
the subject of confessions ^ and the credit to be attached to 
them. 

The confession of a prisoner is, under certain circum- 
stances, admitted as evidence against him : 

Voluntary. It must have been freely and voluntarily 
made, without promises, inducements, or fear; but the 
inducements, promises, or threats, must have been held out 
by one in authority^ otherwise it is receivable. As stated 
by one judge, — " The inducement must be held out to the 
accused by some one who has, or who is supposed by the 
accused to have, some power or authority to assure to 
him the promised good, or cause or influence the threat- 
ened injury." ^ For example^ a confession made to any of 
the following persons under inducements, etc., would not 
be considered voluntary. An officer having the prisoner 
in custody, or a magistrate, or any one having authority 
over him, or to a private person in the presence of one in 
authority. 

The official character of the person to whom the con- 
fession is made does not affect its admissibility, provided 
no inducements were employed. 

Confessions made to a private individual who had no 
authority could be properly received in evidence. 

The inducements must have reference to some tem- 
poral advantage in order to invalidate a confession. 
Where an accused, chiirged with a grave crime, is urged 

> C. J. Shaw, cited in Greenliaaf, VoL I. § 223, Note 6. 
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by a clergyman " to confess his sins," and so confesses, it 
would be receivable. 

Again, the inducements must have some reference to 
his escape from the charge. Thus, where a man and his 
wife were in prison in separate rooms, on a charge of steal- 
ing and receiving, and the constable said to the man, ^* If 
you will tell where the property is, you shall see your 
wife," it was held that a confession made afterward was 
admissible. 

It is the province of the court to decide whether a 
confession is receivable or not. In deciding this point, 
where the confession is made under an inducement, the 
court should direct its inquiry as to whether the threat 
or inducement was such as to be likely to influence the 
prisoner. 

The course of practice is to inquire of the witness 
whether the prisoner had been told that it would be better 
for him to confess, or worse for him if he did not confess, 
or whether language to that effect had been addressed to 
him.^ 

The confessions of a person are not evidence against 
an accomplice. 

On an indictment against husband and wife her confes- 
sions are good against herself, but not against him. 

The whole of a confession must be taken, and not parts 
of it. Thus, where a person acknowledged a debt, but 
stated that he had paid it, the whole must be considered. 
The court, however, may believe parts of the confession, 
and reject others, if they see good grounds for so doing. 

Where a fact is discovered in consequence of a non- 
receivable confession, it may be shown that the fact was 
discovered through the confession. Thus, where, under a 
threat, a prisoner confessed to the crime of murder, and 

> PhUUp$, (10th Ed.) p. 543. 
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stated where the weapon with which it was committed 
could be found, it may be shown that the latter was so 
found, through the confession, though the latter is not 
receivable. 

Credibility of a Confession. The credit to be given 
a confession must depend on each particular case. It is 
not conclusive, although, even if totally uncorroborated, 
some writers have held that the court may convict upon 
it. In the United States the prisoner's confession, when 
the corpus delicti is not otherwise proved, has been held in- 
sufficient for his conviction/ 

EXAMINATION OF WITNESSES. 

Examination-in-chief. After a witness Has been 
sworn he is examined-in-chief by the party calling him. 

It is the custom to require any witnesses before the 
court to retire before commencing the examination. If a 
witness remain after an order to retire, it is in the discre- 
tion of the court whether he shall be examined. An at- 
torney whose attendance is necessary in court is not ex- 
pected to retire, though he is to be called as a witness j 
nor a witness as to character, or experts. 

Iieading Questions. On the examinationrin-chief lead- 
ing questions are not permitted to be asked. 

A leading question is one which plainly suggests to the 
witness the answer desired. 

Questions are also objectionable, as leading, which, em- 
bodying a material fact, admit of an answer by a simple 
negative or affirmative. 

The interrogatory must not assume facts to have been 
proved which have not been proved ; nor, that particular 
answers have been given, which have not been given. 

Exceptions. In the following cases the rule as to 

> Greenleaf, VoL I. § 217, 
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leading questions on the examination-in-chief does not 
obtain : — 

(1) To questions merely introductory. 

(2) Where the witness appears to be hostile to the 
party producing him, or in the interest of the other party, 
or unwilling to give evidence. 

In either of these cases the judge-advocate or accused 
should secure permission of the court before asking the 
question, and this should be noted of record. 

(3) Where an omission in his testimony is evidently 
caused by want of recollection of the witness, which a sug- 
gestion may assist 

(4) Where a witness is called to contradict another. 
Thus, where a witness testifies that certain expressions 
were used, the judge-advocate may be permitted to ask 
another witness whether those particular expressions were 
used, instead of asking the witness to state what was 
said.^ 

It is the province of the court to decide when leading 
questions shall be allowed. 

On the cross-examination^ leading questions may be put, 
but for the single exception that when a witness manifests . 
unmistakable hostility to the party who called him, or an 
unmistakable bias in favor of the party who is cross-ex- 
amining him, the court may prohibit leading questions.' 

Exajnlnation-in-chief how Confined. The examina- 
tion-in-chief should be confined to matters of fact which 
the witness has perceived, the inferences from these facts 
being drawn by the court. It is not necessary, however, 
that he depose to facts with a certainty that excludes all 
doubt in his mind. 

Opinion. In general, a witness must depose to facts, 

> Greenleaf , Vol. I, §§ 434 itnd 435. 
• G. C. M. 0. 18, A. a. O., Feb. 26, 1874. 
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and cannot be asked his opinion upon a particular ques- 
tion. To this, exceptions are made in the following cases : 

(a). Where a person testifies as an expert on ques- 
tions of science, skill, etc. 

On the trial of Col. Q., of .the British army, the judge- 
advocate said, " Every question is admissible of a military 
man, where it is founded on local knowledge or circum- 
stances which are not within the reach of all the members 
of the court ; but where it is merely a question of military 
science, to afiect the officer undergoing his trial, it is 
obvious that the court is met for no other purpose but to 
try that ; and that they have before them the facts in 
evidence, on which they are to ground their conclusions." ^ 
It is, however, perfectly proper to put questions involving 
an opinion, to an engineer, as to the progress of an attack, 
or to an artillery officer, as to the probable efiect of his 
arm, if directed "as assumed; these questions, though 
attaching to military science, are not of that nature to be 
presumably known to each member of a court-martial.^ 

In the case of Captain C, the Judge- Advocate Gen- 
eral held that an officer, might be called to testify as an 
expert, as to " customs of the service." 

Where a witness testifies as an expert, it must first 
be shown that he is an expert. 

An expert cannot give an opinion upon the general 
merits of the case, but only upon the facts proved ; and, if 
he has heard the evidence, it is held improper to ask him 
his opinion upon the case on trial, though he may be asked 
his opinion upon a similar case, hypothetically stated. 

(2) A witness may give his opinion or belief as to the 
identity of a person, or of the handwriting of a particular 
individual. 

1 Simmons, p. 867 (2d Edition). ' Simmons, p. 867 (2d Edition) €t aeq. 

• G. C. M. O. 26, A. G. 0.. May 18. 1878. 
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Greenleaf says, " The opinions of witnesses are per- 
haps more frequently called for in military trials than in 
any others. But it is proper here to add, that where the 
manner of the act, or of the language with which the 
prisoner is charged, is essential to the offense, as, whether 
the act was menacing and insulting, or cowardly or unskill- 
ful, or not, or whether the language was abusive, or sar- 
castic, or playful, the opinion which the witness formed 
at the time, or the impression it then made upon his mind, 
being contemporaneous with the fact, and parbiking of 
the res gestce^ is not onl}"- admissible, but is a fact in the 
case which he is bound to testify." ^ 

Cross-Examination. After the examination-in-chief 
is finished, the opposite party has the right to cross- 
examine the witness. 

A party, generally speaking, should not cross-examine 
except as to facts and circumstances connected with the 
matter stated in the direct examination. If he wishes to 
examine on other matters he must do so by making the 
witness his own, and calling him as such in the subse- 
quent progress of the cause. Still it is the accepted opin- 
ion, that on the cross-examination the party is not obliged 
to confine his evidence to the point at issue with the same 
strictness as on the examination-in-chief; great latitude is 
often allowed to find out the truth of the matter. 

In addition to questions to ascertain his knowledge of 
the facts, a witness may be asked questions on the cross- 
examination to ascertain his situation with respect to the 
parties, and to the subject of litigation, his interest, his 
motives, his inclination and prejudices, his means of ob- 
taining a correct knowledge of the facts to which he bears 
testimony, the manner in which he has used those means, 
his power of discernment, memory, and description. It is 

» VoL IIL § 478. 
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not easy for a witness, who is subjected to this test, to 
impose on a court or jury.^ 

Re-Examination. After the cross-examination is 
finished, a re-examination is allowed for the purpose of 
explaining facts which may have come out on the cross- 
examination. It must be confined to the subject matter 
of the cross-examination. If new matter is wanted the 
court may be asked to make the inquiry. 

Memorandum. Witnesses are allowed to refresh their 
memory from a memorandum, made shortly after the 
occurrence of the fact to which it refers ; provided, after 
inspecting it, they can speak from their own recollection. 
If, after the inspection, the witness does not remember the 
facts, nor remember to have recognized the written state- 
ment as true, and the writing was not made by him, his 
evidence is inadmissible. 

Where a witness testified that he was present at a 
conversation, and made a memorandum of it immediately 
after it took place ; that he had now no recollection of all 
the particulars, but that he had no doubt the facts stated 
in the memorandum were true ; and that he should have 
gworn to them from recollection within a short time after- 
wards — the memorandum was admitted in evidence in 
connection with his testimony, to show the particulars of 
the conversation.^ 

It is not necessary that the memorandum should have 
been made by the witness. 

Generally speaking the writing should be produced in 
court to allow the other party to cross-examine. 

Criminating Questions. A party cannot refuse to 
answer a question on the ground that it will criminate 
him. The Revised Statutes provide that no pleading of a 
party, nor any discovery or evidence obtained from a party 

» Greenleaf, Vol. I. § 446. * Roecoe, 170, Note 1. 
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or witness, by means of a judicial proceeding in this or any 
foreign country, shall be given in evidence, or in any 
manner used against him or his property or estate, in any 
court of the United States, in any criminal proceeding, or 
for the enforcement of any penalty or forfeiture : Providedj 
that this section shall not exempt any party or witness 
from prosecution and punishment for perjury, committed 
in discovering or testifying as afpresaid.^ 

Degrading Questions. Much difference of opinion 
exists as to whether a witness may be compelled to answer 
a question tending to degrade him. 

Greenleaf says : " The conflict of opinion may be 
somewhat reconciled by a distinction, which has been very 
properly taken, between cases where the testimony is 
relevant and material to the issue, and cases where the 
testimony is not strictly relevant, but is collateral, and is 
asked under the latitude allowed in the cross-examination. 
In the former case the witness will be obliged to give evi- 
dence, however strongly it may reflect on his character."'-* 

In the case of Marhury vs. Madisony the Supreme 
Court held that a witness is ^ot bound to answer any ques- 
tion which may impeach his conduct as a public officer.* 

If a witness refuses to be sworn,- or answer a legal 
question, he may be punished for contempt. If an officer 
or soldier he may be ordered into arrest or confinement by 
the court when charges may be preferred against him.* 
In the case of a civilian the Revised Statutes authorize 
the judge-advocate to issue the like process to compel wit- 
nesses to appear and testify ^ which courts of criminal juris- 
diction within the State, Territory, or district where such 
military courts shaU be ordered to sit may lawfully issue.' 

> g 860, Revised Statates. * Vol. I. § 454. * L Crancb, 144. 

* O. C. M. O. 23, A. G. O., Jan. 30, 1873. 

' In the Articles of War recently submitted to Confess so mach of this 
act ZB refers to testifjing is stricken oat. 
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It is the province of the court to determine, under all 
circumstances of the case, whether a witness should answer 
the questions propounded to him as a witness.^ 

A party cannot be allowed to discredit his own wit- 
nesses. If, however, a witness testifies differently from 
what was expected, other witnesses may be called to con- 
tradict him and prove the fact. 

Number of Witnesses. As to the number of witness- 
es necessary to prove a fact, the general rule is, that the 
testimony of one credible witness is suflBcient. The excep- 
tions, so far as courts-martial are concerned, are in the two 
cases of false muster under the 14th, and perjury under 
the 60th Articles of War. In the first case two witnesses 
are required ; in the second two witnesses, or one with 
corroborative evidence. 

In the case of perjury a living witness of the corpus 
delicti may be dispensed with, and documentary or written 
evidence be relied upon to convict of perjury,— ^r«^, where 
the falsehood of the matter sworn by the prisoner is directly 
proved by documentary or written evidence springing from 
himself, with circumstances ghowing the corrupt intent; 
secondly J in cases where the matter so sworn is contradicted 
by a public record, proved to have been well known by 
the prisoner when he took the oath, the oath only being 
proved to have been taken ; and thirdly j in cases where 
the party is charged with taking an oath, contrary to what 
he must necessarily have known to be true; the false- 
hood being shown by his own letters relating to the fact 
sworn to, or by any other written testimony existing and 
being found in his possession, and which has been treated 
by him as containing the evidence of the fact recited in it.^ 

Sufficiency of Evidence. The amount of evidence 
which will satisfy a court-martial must depend upon each 

« G. C. M. 0. 23, A. a. O., Jan. 80. 1878. » GwenleiLf, Vol. I. § 258. 
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particular case. McArthur cites the case of Lieutenant 
Thackeray, of the English Navy, who was tried before a 
naval court-martial on charges preferred by his captain, ' 
one of which was, for going into the captain's cabin, when 
alone at tea, and calling him a scoundrel and liar. The 
privacy of the oflfeilse excluded all other positive evidence 
but that of the prosecutor, which was admitted, on the 
opinion of counsel, and Lieutenant T., was dismissed the 
service/ 

To justify conviction there must be "such a moral cer- 
tainty as convinces the minds of the tribunal as reasonable 
men, beyond all reasonable doubt." ^ 

As a rule cumulative evidence (i. e. evidence of the same 
kind to the same fact) is not necessary, unless from the 
character of the witness, or his testimony, the court is not 
satisfied. 

Judicial Oognizance. In this connection it may be 
stated that courts of a country take notice of various 
things without requiring them to be regularly proved: 
such as public acts, proclamations of war and peace, courts 
of general jurisdiction, or in fine, of whatever ought to be 
generally known within the limits of their jurisdiction. 
Courts-martial, in addition, take judicial cognizance of Gen- 
eral Regulations, and General Orders when duly promul- 
gated. Special Orders, as before said, should be regularly 
proved. In aU these cases the court may resort to docu- 
ments at hand to refresh their memory. 

DOCUMENTARY EVIDENCE. 

The remaining instruments of evidence are documentsy 
and the evidence derived from them is termed document 
tary or written evidence. 

1 MoArthur, p. 104. 

•^Rule as expresfled by Parke, B., dted by Best, ToL L § 95. 
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The term document includes all material substances 
Dn which the thoughts of men are represented by writing, 
or any other species of conventional mark or symbol.* 

Documents consist, in general, of two kinds : Public 
and private. 

Public Documents are all such records, papers, and 
acts, as are filed in the public offices of the United States 
or of the several States ; as, for example, public statutes, 
public proclamations, resolutions of the legislature, the 
journals of either branch of the legislature, diplomatic cor- 
respondence communicated by the President to Congress, 
and the like.'^ 

Proof and Effect. The edition of the laws and treat- 
ties of the United States^ published by Little & Brown, 
shall be competent evidence of the several public and 
private acts of Congress, and of the several treaties there- 
in contained, in all the coui;ts of law and equity and of 
maritime jurisdiction, and in all the tribunals and public 
offices of the United States, and of the several States, 
vrithout any further proof or authentication thereof.^ 

Congress under its constitutional authority * has pro- 
vided for the mode of proving, and the effect of public 
documents of the several States. 

Acts of the Ijegislature. The acts of the legislature 
of any State or Territory, or of any country subject to the 
jurisdiction of the United States, shall be authenticated 
by having the seals of such State, Territory, or country 
affixed thereto.*^ Courts of the United States take judi- 
cial cognizance of the public laws of the several States 
when called on to apply them. Private statutes must be 
proved in the ordinary way. 

Records and Judicial Proceedings. The records 



» Beat, Vol. I. § 215. » Bouvier's Law Dictionary, p. 443. 

« g 908, Revised Statatee. « Art. IV. § L * § 905, Revised Statutes. 
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and judicial proceedings of the courts of any State or Ter- 
ritory, or of any country subject to the jurisdiction of the 
United States, shall be proved or admitted in any other 
courij within the United States, by the attestation of the 
clerk, and the seal of the court annexed, if there be a 
seal, together with a certificate of the judge, chief justice, 
or presiding magistrate, that the attestation is in due 
form, and the said records and judicial proceedings, so 
authenticated, shall have such faith and credit given to 
them in every court within the United States as they have 
by law or usage in the courts of the State from which 
they are taken.* 

Records not Judicial. All records and exempfifiea- 
tions of books, which may be kept in any public oifice of 
any State or Territory, or of any country subject to the 
jurisdiction of the United States, not appertaining to a 
court, shall be proved or admitted in any court or office 
in any other State or Territory, or in any such country, by 
the attestation of the keeper of the said records or books, 
and the seal of his office annexed, if there be a seal, to- 
gether with a certificate of the presiding justice of the 
court of the county, parish, or district in which such office 
may be kept, or of the governor, or secretary of state, the 
chancellor or keeper of the great seal, of the State or Ter- 
ritory, or country, that the said attestation is in due form, 
and by the proper officers. If the said certificate is 
given by the presiding justice of a court, it shall be 
further authenticated by the clerk or prothonotary of the 
said court, who shall certify, under his hand and the seal 
of his office, that the said presiding justice is duly com- 
missioned and qualified ; or, if given by such governor, 
secretary, chancellor, or keeper of the great seal, it shall . 
be under the great seal of the State, Territory, or country 

> § 005, Bevised Statatei. 
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aforesaid in which it is made. And the said records and 
exemplifications, so authenticated, shall have such faith 
and credit given to them in every court and office within 
the United States as they have by law or usage in the 
courts or offices of the State, Territory, or country, as 
aforesaid, from which they are taken. ^ 

Greenleaf says, — ** The Acts of Congress respecting 
the exemplification of public office books is not understood 
to exclude any other modes of authentication which the 
courts may deem it proper to admit. "^ 

As records cannot generally be transferred from their 
place of deposit, courts-martial would ordinarily allow 
proof by a copy. Where the proof is in this way, an ex- 
amined copy, duly made and sworn to by any competent 
witness, is always admissible. It should appear, however, 
that the record, from which the copy was taken, was found 
in the proper place of deposit, or in the hands of the offi- 
cer in whose custody the records of the court are kept.* 

The proceedings of a court of inquiry may be admitted 
as evidence by a court-martial, in cases not capital, nor 
extending to the dismissal of an officer ; Provided^ that the 
circumstances are such that oral testimony cannot be ob- 
tained.^ 

Private Writings produced in evidence must be 
proved to be genuine. 

It is a general rule of evidence that where a fact can 
be established by written proof, which is regarded as supe- 
xior to parol proof, the writing ought to be produced. 

The oriffinals of private writings must be produced, and, 
until accounted for, oral testimony of their contents or 
xopies will not be received. 

How Proved. The proof of deeds, wills, pay rolls, 

> % 916, Revised Statutes. * Greenleaf , Vol. I. § 489. 

* Ibid., §§ 485-569. « Article Idl. 
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etc., where there is an attesting witness, should be by him. 
If he is dead, insane, infamous! or otheJwise incompetent, 
proof of his signature is inadmissible. 

Other private writings are proved by the admission of 
the party, or by proof of handwriting. 

Handwriting in a document may be proved in the 
following ways : 

(1) By calling the party who wrote it. 

(2) By a party who saw him write it 

(3) By a party who has seen the person write on other 
occasions, if even once only ; but he must * swear that he 
believes, not that he thinks^ it is his writing. The latter 
will not do. 

(4) By a witness who has seen documents purporting 
to be his writing, and, by subsequent communications with 
such party, he believes them to be authentic.^ 

In the last two cases the knowledge must not have 
been acquired with a view to this specific occasion.* 

(5) By comparison. Proof by mere comparison of hand- 
writing is not sufficient, but where other writings admitted 
to be genuine are already before the court, the comparison 
may be made by the members of the court, or by experts. 

Upon the testimony of experts to handwriting it seems 
to be the opinion that little if any reliance should be placed. 

There are a class of writings with which courts-martial 
may frequently have to deal : viz., documents subscribed 
by affixing near it a mark. Unless there is something to 
identify it as being the mark of a particular person, the 
evidence is deemed not admissible. 

When a party gives part of a writing in evidence the 
adverse party has a right to have read all the passages 
connected with, or which may modify these, but not 
irrelevant passages. 

» Fnuiklyn, p. 184. • Bert, Vol. I. § 286. 



CHAPTER XXVI. 

CRIMINAL OFFENSES. 

CouRTS-BiARTiAL, by the 62(1 Article of War, have 
ai all times a jurisdiction of ^^ all crimes not capital which 
officers and soldiers may be guilty of to the prejudice of 
good order and military discipline ; " by the 60th Article, 
of offenses, such as perjury, forgery, etc., under certain 
circumstances ; and by the 58th Article, in time of waVy of 
a large number of offenses cognizable, in time of peace, 
only by the civU courts. 

But few of these offenses have been defined by Con- 
gress, and recourse must therefore be had to the common 
law for their meaning.^ 

Offenses Defined and Classified. An offense which 
may be the subject of criminal procedure, is an act com- 
mitted or omitted in violation of public law, either forbid- 
ding or commanding it to be done. Offenses, at common 
law, are divided into three heads ; treasonsy fehniea and 
misdemeanors. 

Treason. The Constitution provides that ^^ treason 
against the United States shall consist only m levying 
war against them, or in adhering to their enemies, giving 
them aid and comfort," and that " no person shall be con- 
victed of treason unless on the testimony of two witnesses 
to the same overt act, or on confession in open courf 

> U. S. ««. Ma^, 1 Wash. G. G. E. 458, H. S. «9. Jones, 8 Wash. 0. C. B 
209. 

• Article m, § 8, Clause 1, Revised Statutes, g 5881. 
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Misprision of Treason. Every person owing alle- 
giance to the United States, and having knowledge of the 
commission of any treason against thetn, who conceals, 
and does not, as soon as may be, disclose and make known 
. the same to the President, or to some judge of the United 
States, or to the governor, or to some judge or justice of a 
particular State, is guilty of misprision of treason.^ 

Felonies. A felony originally was an offense which 
occasioned a total forfeiture of either land or goods, or 
both, at the common law, and to which capital or other 
punishment might be added according to the degree of 
guilt.' Forfeiture for crime having been generally abol- 
ished in the United States, the term felony, in American 
law, has lost this point of distinction ; and its meaning, 
where not fixed by statute, is somewhat vague and unde- 
fined ; generally, however, it is used to denote an offense 
of a higher grade, punishable either capitally, or by a term 
of imprisonment in the state's prison, and no other, is a 
felony.' 

Wharton says : " At common law, in addition to the 
crimes more strictly coming under the head of treason, the 
chief, if not the only felonies, were murder, manslaughter, 
arson, burglary, robbery, rape, sodomy, mayhem and 
larceny. In this country, with a few exceptions, the com- 
mon law classification has obtained ; the principal felonies 
being received as they originally existed, and their number 
being increased as the exigencies of society prompted.^ 

Misdemeanors comprise all offenses lower than felonies 
which may be the subject of indictment. 

Parties to Crimes are divided into principals and ac- 
cessaries. 

Frinoipals. The word principal is used in opposition 

» § 5333. Revised Statutes. • Bouvier's Law Dictionary. 

» Webster's Dictionary. * g 2. 
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to accessary to show the degree of crime committed by two 
persons. 

A person may be a principal in an offense in the first 
or second degree. 

First Degree. A principal in the first degree is one 
who is the actor or actual perpetrator of the fact. It is 
not necessary that he should have committed the act with 
his own hands, or be actually present when the offense is 
consummated ; for, if one lay poison purposely for another 
who takes it, and is killed, he who laid the poison, though 
absent when it was taken, is a principal in the first degree. 
If he acts through the medium of an innocent or insane 
medium, he is guilty as a principal in the first degree. 

Second Degree. A principal in the second degree is 
one who is present, aiding and abetting, at the commission 
of the fact. 

To constitute principals in the second degree there 
must ^e, in the first place, a participation in the act com- 
mitted ; and, in the second place, presence either actual 
or constructive, at the time of its commission. 

It is not necessary that the party should be actually 
present, an eye or ear witness of the transaction ; he is, in 
construction of law, present aiding and abetting, if, with 
the intention of giving assistance, he be near enough to 
afford it, should occasion arise. Thus, if he be outside 
the house watching to prevent surprise, or the like, whilst 
his companions are in the house committing the felony, 
such constructive presence is sufficient to make him a 
principal in the second degree.^ 

A party charged as a principal in the second degree 
may be convicted, though the party charged as princi- 
pal in the first degree is acquitted. So on an indictment 
for murder, the court may, in their discretion, try the 

> Wharton, §§ 112-124. 



CRIMINAL OFFENSES. 356 

principal in the second before the principal in the first 
degree/ 

Accessaries. An accessary is one who is not the chief 
actor in the perpetration of the o£fense, nor present at its 
performance, but in some way concerned therein, either 
before or after the fact committed. 

Before the Fact. An accessary before the fact is 
one who, being absent at the time of the crime committed, 
yet procures, counsels, or commands another to commit it. 
Absence is necessary. 

He who in any wise commands or counsels another to 
commit an unlawful act is accessary to all that ensues to 
that unlawful act; but is not accessary to any act dis- 
tinct from the other. 

There can be no accessaries lefore the fact in those 
offenses which by judgment of law are sudden and unpre- 
meditated, as manslaughter and the like.^ 

When Triable. At common law, accessaries before 
the fact cannot be punished untU the guilt of the princi- 
pal offender is established. 

After the Fact. An accessary after the fact is one 
who, knowing a felony to have been committed, receives, 
relieves, comforts or assists the felon. It is, in the first 
place, requisite that he knows of the felony committed ; 
secondly y it must be complete at the time of the assistance 
given ; and thirdly , he must receive, relieve, comfort or 
assist the felon. And, generally any assistance whatever, 
given to a felon to hinder his being apprehended, tried, or 
suffering punishment, makes the assister an accessary.^ 

There can be no accessaries hefore or after the fact in 
treason, or any offenses under the degree of felony ; all 
persons concerned in these offenses, if guilty at all, are 
principals. 

> Wharton, § 180. • 4 Blackstone, §§ 86-87. * Ibid, § 88. 



866 HILITART LAW. 

The 27th Article of War provides that all seconds or 
promoters of dtiek^ and carriers of challenges to fight 
duels, shall be deemed principals and punished accord- 
ingly. 

Mere presence at a duel, as a spectator, would not 
render the party an accessary to the duel. 

Punishment. It is the general rule that accessaries 
shall sufier the same punishment as principals. 

Accomplices. This term includes in its meaning 
every person who has been concerned in the commission 
of crime, every parUcepa criminisy whether he is considered, 
in strict legal propriety, as a principal in the first or sec* 
end degree, or merely as an accessary before or after the 
fact. 

We now come to the meaning of the di£ferent offenses, 
as defined at common law : 

Larceny is the wrongful and fradulent taking and car- 
rying away, by one person, of the mere personal goods of 
another, from any place, with a felonious intent to convert 
them to his (the taker's) use, and make them his property 
without the consent of the owner. 

To constitute larceny several ingredients are neces- 
sary : . 

(1) There must be a taking from the possession, actual 
or implied, of the owner ; hence, if a man finds goods, and 
appropriates them to his own use, he is not a thief on this 
account. 

The taking must be against the will of the owner, and 
this may be in some cases where he appears to consent ; 
for example, if a man suspects another of an intent to 
steal his property, and in order to try him leaves it in 
his way, and he takes it, he is guilty of larceny. 

Where an offender unlawfully acquires possession of 
goods with an intent to steal them, the owner still retain 
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ing his property in tliem^ such person will be guilty of 
larceny in taking them. 

(2) There must be actual carrying away^ but the 
slightest removal, if the goods are completely in the power 
of the thief, is sufficient. 

(3) The property taken must be personal property ; a 
man cannot commit a larceny of real estate, or of what is 
so considered in law. 

Larceny cannot be committed of animals ferce naturce^ 
so long as they are not retained or confined. 

(4) The intent of the party must he felonious^ without 
any color of right or excuse for the act. If a party takes 
the goods of another under a claim of right, however un- 
founded, he has not committed larceny. If again a party 
takes the property of another with the intent of returning 
it vUimatelyy it is not larceny. 

The possession of property, recently stolen, is prima 
facie evidence of guilt in the possessor of the property ; 
but it may be satisfactorily accounted for. 

In some of the States larceny is divided into grand 
and petit larceny, depending on the value of the property 
taken ; but at the common law it is sufficient to constitute 
the offense if the thing stolen be of some value.^ 

Robbery is the felonious and forcible taking of the 
property of another from his person; or in his presence, 
against his will, by violence or putting him in fear. 

(1) Some property must be taken, and the prisoner 
must have had possession. The value of the property, or 
the length of possession, is immaterial. 

(2) The taking must be from the person, or in his pres- 
ence. K a person by intimidation is compelled to open 
his desk, or to throw down his purse, and the money is 
taken in his presence, this is robbery.' 

> Bouvier's Law Dictionary ; Wharton, §§ 1751-1869. 
* U. S. V9, Jones, 8 Waah. C. C. Rep. 209. 
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(3) The taking must be felonious^ and against the will 
of the party. 

If a person takes goods under a bona fide claim, with- 
out the animus furandh this is not robbery. 

(4) The taking must be by violence or by putting the 
party in fear. Either is sufficient. As to the degree of 
violence, it is held that the sudden taking of a thing un- 
awares from the person, as by snatching a thing from his 
hand, is not sufficient to constitute robbery, unless some 
injury be done to the person or there be some previous 
struggling for the possession of the property. 

The fear mentioned may be a fear either to his person, 
his property, or his reputation.^ 

To secure money, by threatening to charge the party 
with an unnatural crime, has in several cases been held to 
be robbery ; but this seems to be the only case of fear of 
reputation sufficient to constitute robbery. 

It seems to be immaterial what means are used to 
induce fear, provided fear was actually created in the 
mind of the party, and he parted with his property under 
this fear. This is a question for the court. 

This oflFense differs from larceny from the person in 
this, that in the latter there is no violence, while in the 
former the crime is incomplete without an actual or con- 
structive force. 

Burglary is the breaking and entering the dwelling- 
house of another in the night, with intent to commit some 
felony within the same, whether the felonious intent be 
executed or not. a 

To constitute this offense it is necessary : 
(1) That there be a breaking and entering. K one 
enter into a house by a door which he finds open, or 
through a hole which was made there before, and steals 

» BoBCoe, §§ 898-900. • Wharton, § 1631. 
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goods, etc., or draws anything out of a house through a 
door or window which was open before, or enter into a 
house through a door open in the day time, and lie there 
till night, and then rob and go away without breaking any ' 
part of the house, he is not guilty of burglary.^ 

The slightest breaking however seems sufficient. The 
lifting a latch, the removing a bolt, the breaking a glass 
window, the turning a key, whether on the outside of the 
house, or when within the house, is a breaking as under- 
stood in burglary. 

The breaking may be actual or constructive. Where 
one obtains entrance into a dwelling-house by fraud, con- 
spiracy, or threats, in the night time, with a felonious intent, 
this is constructive breaking, and will constitute burglary. 

There must also be an entrp^ but it is not absolutely 
necessary that the offender's body enter the house. If a 
man break a window and introduce any instrument for 
the purpose of committing a felony, this is burglary, but 
if the instrument is used merely for the purpose of effect- 
ing an entry, it would not be. 

(2) That the building entered be a dwelling-house. 
The term dwelling-house seems to comprehend any build- 
ing in which the occupier and his family usually reside, or 
in other words dwell and lie in.^ Where no person sleeps 
in the house it cannot be considered a dwelling-house. 

To make it burglary it is not absolutely necessary that 
any person should be actually within the house at the 
time of the offense. If the owner leaves it, animo^ rever- 
tendiy it is still his dwelling-house.^ Burglary may be com- 
mitted in an out-house, if it is so near the dwelling-house 
that it is used with the dwelling-house as appurtenant to 
it, though not within the same inclosure.^ 

' Roscoe. p. 840. * Rassell on Crimes, 707. 

» 2 East, P. C, 496. * Wharton, §1661. 
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(3) That the breaking he in the night. For this pur- 
pose it is deemed night when by the light of the sun a 
person cannot clearly discern the face or countenance of 
another.^ The breaking and entering must both be in the 
night, but it is not necessary that both be done the same 
night. 

(4) That the m^^7^< of breaking and entering must be 
felonious : K a felony however be committed, the act will 
be prima fade evidence of an intent to commit it.^ 

On a charge of burglary the court might find the pris- 
oner guilty of larceny only.' 

Arson is the willful and malicious burning of the house 
of another by night or by day. 

To constitute this offense it must be proved : 

(1) That the offenfee was committed willfully and ma- 
liciously, otherwise, it is only a trespass, and not a felony/ 

(2) That there was a burning. The least burning is 
sufficient. 

(3) That it was the house of another. 

The term house includes all out-houses which are parcel 
thereof, though not adjoining thereto, nor under the same 
roof.* 

By the Revised Statutes of the United States it is de- 
clared arson to willfully and maliciously burn any dwell- 
ing-house, or mansion house, or any store, barn, or other 
building, parcel of any dwelling or mansion house, when 
done within any fort, dock-yard, navy-yard, arsenal, armory 
or magazine, the site whereof is under the jurisdiction of 
the United States, or on the site of any light-house, or 
other needful building belonging to the United States, the 
site whereof is under their jurisdiction/ 

> 1 Hale, p. C, 550. • Ibid, 660. 

» U. S. w. Dixon, 1. Cr. C. C. Rep. 414. * 1 Hale, P.O., 669. 

» Ibid. 567. • § 5386. 



CRIMINAL OFFENSES. 361 

It must also be the house of another. It is not ar« 
son to bum one's own house, but if a man set fire to 
his own house, maliciously intending thereby to bum 
the adjoining house, belonging to another, if the latter 
house is burned, it is felony ; if not^ it is a great misde- 
meanor/ 

Mayhem is the act of unlawfully and violently depriv- 
ing another of the use of such of his members as may 
render him less able, in fighting, either to defend himself 
or annoy his adversary. Therefore the cutting, or disar 
bling, or weakening a man's hand or finger, or striking out 
his eye or fore-tooth, or depriving him of those parts, the 
loss of which abates his courage, are held to be mayhems. 
But cutting off the ear or nose, or the like, are not held 
to be mayhems at common law.' 

By the Revised Statutes, however, every person who, 
within any of the places upon the land under the exclusive 
jurisdiction of the United States, or who upon the high 
seas in any vessel belonging to the United States, or to 
any citizen thereof, maliciously cuts off the ear, cuts out or 
disables the tongue, puts out an eye, sUts the nose, cuts 
off the nose or lip, or cuts off or disables any limb or 
member of any person, with intent to maim or disfigure 
such person, shall be imprisoned, etc.^ 

Homicide may be defined to be the destruction of 
life by one human being, either by himself, or by the act, 
procurement, or culpable omission of another. 

Homicides, caused by another, are. divided into three 
general classes, justifiable^ excusable and felonious. 

Justifiable homicide is of three kinds : 

(1) Where the proper officer executes a criminal in 
strict conformity with his sentence. 

(2) Where an officer of justice, in the legal exercise 

> 1 Hale, P.O. Se8. • 4 Blackstone, 206. * g 5848 
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of a particular duty, kills a person who resists or prevents 
him from executing it. 

In case of a riot which an officer is ordered to quell, 
both he and his subordinates, assisting in dispersing the 
rioters, are justified in killing them at common law, if it 
cannot be otherwise suppressed. 

(3) Where the homicide is committed in prevention 
of a forcible and atrocious crime ; as, for instance, where 
the deceased was in the act of robbing or murdering 
another/ 

Excusable homicide is of two kinds : 

(1) Homicide hy misadventure. Example, where a 
man doing a lawful act, without any intention to hurt, by 
accident kills another ; as for instance, where a soldier 
firing at a target undesignedly kills a person. But in this 
case it would have to be shown . that proper precautions 
had been taken in choosing a site for the target. 

(2) Homicide in self-defensey upon a sudden affray. 
This is excusable rather than justifiable. It is frequently 
diOicult to distinguish this species of homicide from man- 
slaughter, in the proper legal sense of the word ; but the 
true criterion Seems to be this ; where both parties are 
actually combating at the time when the mortal stroke is 
given, the slayer is then guilty of man-slaughter ; but if 
the slayer has not begun the fight, or having begun en- 
deavors to decline any further struggle, and afterwards, 
being closely pressed by his antagonist, kills him to avoid 
his own destruction, this is homicide excusable by self- 
defense. For which reason the law requires, that the 
person who kills another in his own defense should have 
retreated as far as he conveniently or safely can, to avoid 
the violence of the assault, before he turns upon his as- 
sailant ; and that not factitiously, or in order to watch his 

> Wliarton, §§ 93^938. 
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opportunity, but from a real tenderness of shedding his 
brother's blood.^ 

Pelonious homicide is the killing a human creature 
without justification or excuse. This includes murder, 
manslaughter, and suicide. 

Murder is where a person of sound memory and dis- 
cretion unlawftilly kills any reasonable creature in being, 
and in the peace of the commonwealth, with malice pre- 
pense or aforethought, either express or implied.^ 

The following things are requisite in murder : 

(1) It must be committed by a person of sound 
memory and discretion. Lunatics and children are held 
incapable of committing any crime, unless in such cases 
where they show a consciousness of doing wrong, and of 
course a discretion or discernment between good and bad. 

(2) There must be an unlawful killing. 

The unlawfulness arises from the killing without war- 
rant or excuse ; and there must also be an actual killing 
to constitute murder ; for a bare assault, with intent to 
kill, is only a great misdemeanor. The killing may 
be by any means by which human nature may be over- 
come. 

In order to make the killing murder it is requisite that 
the party die within a year and a day after the stroke 
received, or cause of death administered ; in the compu- 
tation of which the whole day upon which the hurt was 
done shall be reckoned the first.'^ 

(3) The person killed must be a reasonable creature 
in being. 

To kill a child in its mother's womb is not murder ; and 
to constitute a birth so as to make the killing of a child 
murder, the whole body must be detached from that of the 

> 4 Blackstone. §§ 184-185. • Wharton, g 930. 

• 4 BlackBtone, §§ 195-197. 
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mother ; but if it has come wholly forth, but is still con- 
nected by the umbilical cord, such killing will be murder/ 

(4) The person killed must be in the peace of the 
commonwealth. It is not murder to kill an enemy in time 
of war ; but killing even an alien enemy within the king- 
dom, unless in the actual exercise of war, would be 
murder.* 

(5) The killing must be done with malice aforethought 
Malice is the great test between murder and other 

kinds of homicide. This malice may be either express or 
implied. 

Express malice is when one, with a sedate deliberate 
mind and formed design, doth kill another ; which formed 
design is evidenced by external circumstances discovering 
that inward intention ; as lying in wait, antecedent mena- 
ces, former grudges, and concerted schemes to do him 
some bodily harm. 

This takes in the case of deliberate duelling, where 
both parties meet avowedly with an intent to murder. 

Implied. Where no malice is expressed, the law often 
implies it. Where a man willfully poisons another, in 
such a deliberate act the law presumes malice, though no 
particular enmity can be proved. So, if a man kill another 
suddenly, without any, or without a considerable provoca- 
tion ; if he kill an officer of justice in the legal execution 
of his duty ; if an instrument likely to kill be used ; if, in- 
tending to do another fdony^ he undesignedly kills an. 
other man ; in all these cases malice is implied.* 

Manslaughter is the unlawful and felonious killing of 
another, without any malice, either express or implied. 

The distinction between manslaughter and murder 
consists in the following : In the former, though the act 
which occasions the death be unlawful, or likely to be 

> Boavier'8 Law Dictlonarj. • 1 Hale, P. C. 433. » Wharton, § 047. 
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attended with bodily mischief, yet the malice, either 
express or implied, which is the very essence of murder, 
is presumed to be wanting in manslaughter/ 

Manslaughter is of two kinds, voluntary and involutir 
tary. 

▼olimtary manslaughter is the unlawful kiUing of 
another, without malice, in sudden quarrel or in heat of 
passion. If upon a sudden quarrel two persons fight, and 
one of them kills the other, this is manslaughter ; and so 
it is if they, upon si^ch an occasion, go out and fight in a 
field ; for this is one continued act of passion ; and the 
law pays that regard to human frailty, as not to put a 
hasty and a deliberate act upon the same footing with 
regard to guilt. So. also if a man be greatly provoked, as 
by pulling his nose, or other great indignity, and immedi- 
ately kills the aggressor, though this is not excusable se 
defendo, since there is no absolute necessity for doing it 
to preserve himself; yet neither is it murder, for there 
is no previous malice ; but it is manslaughter. 

involuntary manslaughter is where a man doing an 
unlawful act, not amounting to felony, by accident kills 
another. 

It differs from homicide excusable hy misadventure in 
this, that misadventure always happens in consequence 
of a lawful act ; but this species of manslaughter in conse- 
quence of an unlawful act. 

If a person does an act, lawful in itself, but in an un- 
lawful manner, and without due caution and circumspec- 
tion, this will be either misadventure, manslaughter, 
or murder, according to the circumstances under which the 
original act was done ; as when a workman flings down 
a stone or piece of timber into the street, and kills a man ; 
if it were in a country vUlage, where few passengers are^ 

> 1 EMt p. c. 818. 
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or any authorized depository, or for any purpose not pre- 
scribed by law transfers or applies any portion of the pub- 
lic money entrusted to him, is, in every such act, deemed 
guilty of embezzlement of the money so deposited, con- 
verted, loaned, withdrawn, transferred, or applied.^ 

(2) Every officer or other person, charged by an act 
of Congress with the safe keeping of the public moneys, 
who fails to safely keep the same, without loaning, using, 
converting to his own use, depositing in banks, or exchang- 
ing for other funds than as specially allowed by law, shall 
be guilty of embezzlement of the money so loaned, used, 
converted, deposited, or exchanged.* 

(3) Every officer or agent of the United States who, 
having received public money which he is not authorized 
to retain as salary, pay or emolument, fails to render his 
accounts for the same, as provided by law, shall be deemed 
guilty of embezzlement.^ 

(4) Every person who, having moneys of the United 
States in his hands or possession, fails to make deposit of 
the same with the Treasurer, or some Assistant Treasurer, 
or some public depository of the United States, when re- 
quired to do so by the Secretary of the Treasury, or the 
head of any proper department, or by the accounting 
officer of the treasury, shall be deemed guilty of embezzle 
ment thereof.* 

(5) Every officer, charged with the payment of any of 
the appropriations made by any act of Congress, who pays 
to any clerk, or any employ^ of the United States, a sum 
less than that provided by law, and requires such employe 
to receipt, or give a voucher for an amount greater than 
that actually paid to and received by him, is guilty of em- 
bezzlement.' 

1 g 5488, Revised Statutes. * Ibid., § 5490. 

« Ibid., § 6491. * Ibid., § 5492. » Ibid., § 6488. 
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Forgery is the false making or altering, malo ammo, 
of any written instrument, for the purposes of fraud and 
deceit.^ 

The offense is consummated by the false making of 
the instrument with intent to defraud, without any utter- 
mg/ 

A fraudulent insertion, alteration, or erasure, even of a 
letter, in any material part of an instrument, whereby a 
new operation is given to it, will amount to a forgery.^ 

Making an instrument in a fictitious name, or the 
name of a non-existing person, is equally a forgery as 
making it in the name of an existing person ; and although 
a man may make the instrument in his own name, if he 
represent it as the instrument of another of the same 
name, when in fact there is no such person, it will be a 
forgery in the name of a non-existing person/ 

The intent must be to defraud another, but it is not 
requisite that any one should have been injured ; it is 
sufficient that the instrument forged might have proved 
prejudicial/ 

Pexjury is the crime committed when a lawful oath is 
administered, in some judicial proceeding, to a person who 
swears willfully y absolutely and falsely in a matter material 
to the issue or point in question. It must be shown : 

(1) That the oath was a lawful one ; and the person 
by whom the oath is administered must have competent 
authority to receive it. 

(2) That it was administered in some judicial pro- 
ceeding. The laws of the United States have enlnrged 
this part of the definition, so that any person who, having 
taken an oath before a competent tribunal, officer, or 
person, in any case in which a law of the United States 

« 2 East, P. C. 852. • Wharton, § 1418. • 2 East, P. C. 855, 

* Ibid., 957-963. » U. S. m. Moaee, 4 Wash. C. C. 726. 
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authorizes an oath to be admimstered, that he will tes- 
tify, declare, depose, or certify truly, or that any written 
testimony, declaration, deposition, or certificate by him 
subscribed is true, willfully and contrary to such oath 
states or subscribes any material matter which he does not 
believe to be true, is guilty of peijury.^ 

(3) That the party swore wUlfMy^ absolutely and 
falsely. 

In other words the perjury must have been committed 
intentionally ; not upon surprise, or the like. The party 
must believe that what he is swearing is fictitious. 

If a man swears that he believes that to be true which 
he knows to be false, he swears as absolutely, and is as 
criminal, in point of law, as if he had made a positive 
assertion that the fact was, as he swore he believed it 
to be. 

(4) That the matter sworn to was material to the 
issue. 

Where the fects sworn to are wholly foreign to the 
purpose, and altogether immaterial to the matter in ques- 
tion, the oath does not amount to a legal perjury. In 
general, however, it is sufficient if the matter be circum- 
^antially material to the issue, or afiect the ultimate de- 
cision. Thus, to swear falsely as to the character of a 
witness ; or swearing falsely that another witness is en- 
titled to credit, if such assertion conduce to the proof of 
the point in issue, is sufficiently material. 

To constitute perjury, at common law, it is not neces- 
sary that the false oath should obtain any credit, or occa- 
sion any actual injury to the party against whom the 
evidence is given.' 

Subornation of Fexjury is the offense of procuring 

> § 6892. Revised Statutes. 

* 4 Blaokstone, § 187 and Notes. 
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another to take such a false oath as constitutes perjury in 
the principal. 

To render the offense of subornation of perjury com- 
plete, either at common law or in the statute, the false 
oath must be actually taken, and no abortive attempt to 
solicit will bring the offender within its penalties. 

But the criminal solicitation to commit perjury, though 
unsuccessful, is a misdemeanor at common law, punisha- 
ble not only by fine and imprisonment, but by corporal and 
infamous punishment^ 

1 4 BlackBtone, g 188 and Note 88. 
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Section 1342. — The armies of the United States Articles of 

WAT 

shall be governed by the following rules and articles. 
The word officer, as used therein, shall be understood 
to designate commissioned officers ; the word soldier 
shall be understood to include non-commissioned offi- 
cers, musicians, artificers and privates, and other en- 
listed men, and the convictions mentioned therein 
shall be understood to be convictions by court-martiaL 

Article 1. — Every officer now in the Army of the officers shan 

fiabscribo th ft iw 

United States shall, within six months from the pass- arUcies. 
ing of this Act, and every officer hereafter appointed 
shall, before he enters upon the duties of his office, 
subscribe these rules and articles. 

Akt. 2. — These rules and articles shall be read to Articles to be 

read to rocrniUk 

every enlisted man at the time of, or within six days 
after his enlistment, and he shall thereupon take an oath 
of affirmation, in the following form : ** I, A. B., do 
solemnly swear (or affirm) that I will bear true faith and 
allegiance to the United States of America ; that I will 
serve them honestly and faithfully against all their ene- 
mies whomsoever ; and that I will obey the orders of 
the President of the United States, and the orders of 
the officers appointed over me, according to the rules 
and articles of war." This oath may be taken before 
any commissioned officer of the army. 

Art. 3. — Every officer who knotvingly enlists or mus- ^^S^JftJ"^^ 
ters into the military service any minor over the age of listmenta. 
sixteen years without the written consent of his parents 
or guardians, or any minor under the age of sixteen 
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years, or any insane or intoxicated persons, or any de- 
serter from the military or naval service of the United 
States, or any person who has been convicted of any 
infamoas criminal offense, shall, npon conviction, be 
dismissed from the service, or suffer such other pun- 
ishment as a court-martial may direct 

DiBchttves. akt. 4. — N"o enlisted man, duly sworn, shall be 
discharged from the service without a discharge in 
writing, signed by a field-officer of the regiment to 
which he belongs, or by the commanding officer, when 
no field-officer is present; and no discharge shall be 
given to any enlisted man before his term of service 
has expired, except by order of the President, the Sec- 
retary of War, the commanding officer of a department, 
or by sentence of a general court-martiaL 

Hustcring per- Aet. 5. — Any officer who knowingly musters as a 
dien. ' soldier a person who is not a soldier, shall be deemed 
guilty of knowingly making a false muster, and pim^ 
ished accordingly.* 

manSet^l^ Akt. 6. — Any officer who takes money, or other 
thing, by way of gratification, on mustering any regi- 
ment, troop, battery, or company, or on signing mus- 
ter rolls, shall be dismissed from the service, and shall 
thereby be disabled to hold any office or employment in 
the service of the United States. 

Be^rnB^ Aet. 7. — ^Evcry officer commanding a regiment, an 
«tc. * independent troop, battery or company, or a garrison, 
shall, in the beginning of every month, transmit through 
the proper channels, to the Department of War, an 
exact return of the same, specifying the names of the 
officers then absent from their posts, with the reasons 
for and the time of their absence. And anv officer 
who, through neglect or design, omits to send such re- 
turns, shall, on conviction thereof, be punished as a 
court-martial may direct. 

FaUeretamB. Aet, 8. — Every officer who knowingly makes a false 

* See Article 14. 
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retnm to the Department of War, or to any of his su- 
perior oflScers, authorized to call for such returns, of 
the state of the regiment, troop or company, or garri- 
son under his command ; or of the arms, ammunition, 
clothing or other stores thereunto belonging, shall, on 
conviction thereof before a court-martial, be cashiered. 

Art. 9. — All public stores taken from the enemy captured 
shall be secured for the service of the United States ; forpabiicser- 

vico 

and for neglect thereof the commanding officer shall be 
answerable. 

Abt. 10. — Every officer commanding a troop, bat- f^^°^g" 
tery, or company, is charged with the arms, accoutre- «te- 
ments, ammunition, clothing or other military stores 
belonging to his command, and is accountable to his 
colonel in case of their being lost, spoiled, or damaged 
otherwise than by unavoidable accident, or on actual 
service. 

Art. 11. — Every officer commanding a regiment or Furionghs. 
an independent troop, battery, or company, not in the 
field, may, when actually quartered with such com- 
mand, grant furloughs to the enlisted men, in such 
numbers and for such time as he shall deem consistent 
with the good of the service. Every officer command- 
ing a regiment, or an independent troop, battery, or 
company, in the field, may grant furloughs not exceed- 
ing thirty days at one time, to five per centum of the 
enlisted men, for good conduct in the line of duty, but 
subject to the approval of the commander of the forces 
of which said enlisted men form a part. Every com- 
pany officer of a regiment, commanding any troop, 
battery, or company, not in the field, or commanding 
in any garrison, fort, post, or barrack, may, in the 
absence of his field officer, grant furloughs to the en- 
listed men, for a time not exceeding twenty days in six 
months and not to more than two persons to be absent 
at the same time. 



Art. 12. — At every muster of a regiment, troop, 
battery, or company, the commanding officer thereof 



MoBterib 
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shall give to the mastering officer certificates, signed 
by himself, stating how long absent officers have been 
absent, and the reasons of their absence. And the 
commanding officer of every troop, battery, or com- 
pany shall give like certificates, stating how long absent 
non-commissioned officers and private soldiers have 
been absent, and the reasons of their absence. Such 
reasons and time of absence shall be inserted in the 
muster-rolls opposite the names of the respective absent 
officer and soldiers, and the certificates, together with 
the muster-rolls, shall be transmitted by the mastering 
officers to the Department of War, as speedily as the ' 
distance of the place and master will admit. 

PWse ccrtifl- Art. 13. — Every officer who signs a false certificate, 
relating to the absence or pay of an officer or soldier, 
shall he dismissed from the service. 

Faiaemniter. ^^^^ -^^ — ^^^^ officer who knowingly makes a false 
master of man or horse, or who signs, or directs, or 
allows the signing of any muster-roll, knowing the 
same to contain a false muster, shall, upon proof there- 
of by two witnesses, before a court-martial, be dis- 
missed from the service, and shall thereby be disabled 
to hold any office or employment in the service of the 
United States. 

kajrlS^™?' ^^'^' ^^' — ^^ officer who, willfully or through 

be damaged, neglect, suffers to be lost, spoiled, or damaged, any 

military stores belonging to the United States, shall 

make good the loss or damage, and be dismissed from 

the service. 

^iSJSa?" ^^'^' ^^' — ^1 enlisted man who sells or, willfully 
or through neglect, wastes the ammunition delivered 
out to him, shall be punished as a court-martial may 
direct. 



^lUn^S- '^^^^ ^^' — ^^y soldier, who sells or, through neglect 
coQtrements, loses or spoils . his horsc, arms, clothing, or accoutre- 
ments, shall sufi^er such stoppages, not exceeding one- 
half of his current pay, as a court-martial may deem 
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snfficient for repairing the loss or damage, and shall be 
punished by confinement, or sitch other corporal punish- 
ment as the court may direct. 

Abt. 18. — Any officer commanding in any garrison, commandera 
fort, or barracks of the United States who, for hie tested in S^m 
private advantage, lays any duty or imposition upon, ®'^^^ 
or is interested in, the sale of any victuals, liquors, or 
other necessaries of life, brought into such garrison, 
fort or barracks, for the use of the soldiers, shall be die-' 
missed from the serrice. 

Art. 19. — ^Any officer who uses contemptuous or nisregpectfiii 
disrespectful words against the President, the Vice- £e FretSSen^ 
President, the Congress of the United States, or the *^ 
chief magistrate or legislature of any of the United 
States in which he is quartered, shall be dismissed from 
the service, or otherwise punished, as a court-martial 
may direct Any soldier who so offends shall be pun- 
ished as a court-martial may direct. 

Art. 20. — Any officer or soldier who behaves him- niarespect to- 
self with disrespect toward his commanding officer shall mandinKoffi- 
be punished as a court-martial may direct. 

Art. 21. — ^Any officer or soldier who, on any pre- stiikiiig a lo. 
tense whatsoever, strikes his superior officer, or draws ^d dUwS-' 
or lifts up any weapon, or offers any violence against ^"SS^f ®'' 
him, being in the execution of his office, or disobeys any 
lawful command of his superior officer, shall suffer 
death, or such other punishment as a court-martial may 
direct 

Art. 22. — Any officer or soldier who begins, excites, Katiny. 
causes, or joins in any mutiny or sedition, in any 
troop, battery, company, party, post, detachment, or 
guard, shall suffer death, or such other punishment as 
a court-martial may direct 

Art. 23. — ^Any officer or soldier who, being present Fauingtor*. 
at any mutiny or sedition, does not use his utmost en- "^^ °^* 
deavor to suppress the same^ or having knowledge of 
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any intended mntiny or sedition, does not without 
delay, give information thereof to his commanding 
officer, shall suffer death, or such other punishment sa 
a court-martial may direct. 

QpflTTCis and Art. 24. — ^AH officers, of what condition soever^ 
haye power to part and quell all quarrels, frays and 
disorders, whether among persons belonging to his 
own or to another corps, regiment, troop, battery, or 
company, and to order officers into arrest, and non- 
commissioned officers and soldiers into confinement, 
who take part in the same, until their proper superior 
officer is acquainted therewith. And whosoever, being 
so ordered, refuses to obey such officer or non-commis- 
sioned officer, or draws a weapon upon him, shall be 
punished as a court-martial may direct 

KcpjJJJ^®' Aet. 25. — "So officer or soldier shall use any re- 
Bpccche*. proachf ul or provoking speeches or gestures to another. 
Any officer who so offends shall be put in arrest. Any 
soldier who so offends shall be confined, and required 
to ask pardon of the party offended, in the presence 
of his commanding officer. 

quiirage to Art. 26. — No officer or soldier shall send a ohal- 
lenge to another officer or soldier to fight a duel, or ae- 
oept a challenge so sent. Any officer who so offends 
shall be dismissed from the service. Any soldier who 
so offends shall suffer such punishment as a court-mar- 
tial may direct. 

Allowing per- Art. 27. — Auj officor OT non-commisstoncd officer, 

sons to go out •» »*f ' 

and fight; sec- commandiufi^ a guard, who, knomngly and wiUinqlyt 

ondaaodpro- _ ® x ^ j.u x -c ^i. j i 7 7T ^ 

moters. suffers any person to go forth to fight a duel, shaM be 
punished as a challenger ; and all seconds or promoters 
of duels, and carriers of challenges to fight duels, shall 
be deemed principals, and punished accordingly. It 
shall be the duty of any officer commanding an army, 
regiment, troop, battery, company, post or detach- 
ment, who knows or has reason to believe that a chal- 
lenge has been given or accepted by any officer or en- 
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listed man under his command, immediately to arrest 
the offender and bring him to triaL 

Art. 28. — Any officer or soldier who ^P^raidsUpbn^to^M- 
another officer or soldier for refusing a challenge shall fusing dud- 
himself be panished a^ a challenger ; and all officers 
and soldiers are hereby discharged from any disgrace 
or opinion of disadvantage which might arise from 
their having refused to accept challenges, as they will 
only have acted in obedience to the law, and have done 
their duty as good soldiers, who subject themselves to 
discipline. 

Art. 29. — Any officer who thinks himself wronged wrongs to^ 
by the commanding officer of his regiment, and, upon ' of. 
due application to such commander, is refused redress, 
may complain to the general commanding in the State 
or Territory where such regiment is stationed. The 
general shall examine into said complaint and take 
proper measures for redressing the wrong complained 
of ; and he shall, as soon as possible, transmit to the 
Department of War a true statement of such complaint 
with the proceedings had thereon. 

Art. 30. — Any soldier who thinks himself wronged wrongs to wA- 
by any officer may complain to the commanding officer W. 
of his regiment, who shall summon a regimental court- 
martial for the doing of justice to the complainant. 
Either party may appeal from such regimental court- 
martial to a general court-martial ; but if, upon such 
second hearing, the appeal appears to be groundless 
and vexatious, the party appealing shall be punished 
at the discretion of said general court-martial. 

Art. 31. — Any officer or soldier who lies out of his Lying out of 
quarters, garrison, or oamp, without leave from his ^ 
superior officer, shall be punished as a court-martial 
may direct. 

Art. 32. — Any soldier who absents himself from soidien ab- 
his troop, battery, company, or detachment, without "^leaye. ^ 
have from his commanding officer^ shall be punished as 
a court-martial may direct. 
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wwSowitSSS '^^^' ^' — -^^y officer or soldier who fails, except 
icsTe. when prevented by sickness or other necessity, to repair, 
at the ^xed time, to the place of parade, exercise, or 
other rendezvous appointed by his commanding officer, 
or goes from the same, withont leave from his command- 
ing officer, before he is dismissed or relieved, shall be 
pnnished as a conrt-martial may direct. 

Onemiie ftom Abt. 34. — ^Anv soldier who is found one mile from 

eunp without '' 

leave. camp, without leave in writing from his commanding 
officer, shall be punished as a court-martial may direct. 

FaUing to re- Abt. 36. — ^Anv soldier who fails to retire to his 

tire St retreati ' , , . 

quarters or tent afc the beating of retreat, shall be pun- 
ished according to the nature of his offense. 

iHixing dn^y. Aet. 36. — Ho soldier^ belonging to any regiment, 
troop, battery, or company shall hire another to do his 
duty for him, or be excused from duty, except in cases 
of sickness, disability, or leave of absence. Every such 
soldier found guilty of hiring his duty, and the person 
so hired to do another's duty, shall be punished as a 
court-martial may direct. 



^ccnmivine at Abt. 37. — ^Every non-commissioned officer who con- 
^^^ ° ^' nives at such hiring of duty shall be reduced. Every 
officer who knows and allows such practices shall be 
punished as a court-martial may direct 

Dmnk on Aet. 38. — ^Auy officer who is found drunk on his 
^' guard, party, or other duty, shall be dismissed from 
the service. Any soldier who so offends shall suffer 
such punishment as a court-martial may direct. No 
court-martial shall sentence any soldier to be branded, 
marked or tattooed. 

0eniinei sleep- Aet. 39. — ^Any sentiufil who is found sleeping upon 
Inn on poet j^^ p^^^.^ ^^ ^-^^ leaves it before he is regularly relieved, 

shall suffer death, or such other punishment as a court- 
martial may direct 

Qnittfng Abt. 40. — Any officer or soldier who quits his guard, 

^i^oai leave, platoon, or dlvision, without leave from his superior 



APl>BNDIX. 383 

officer, except in a case of urgent necessity, shall be 
punished as a court-martial may direct. 

Art. 41. — ^Any officer who hj, any means whatsoever. False aianm. 
occasions false alarms in camp, garrison, or quarters, 
shall suffer death, or such other punishment as a court- 
martial may direct. 

Art. 42. — Any officer &r soldier who milihehaTes Misbehayior 
himself before the enemy, runs away, or shamefully my,*cowapSc^ 
abandons any fort, post, or guard, wAtcA he is command^ * 
to defend, or speaks words inducing others to do the 
like, or casts away his arms or ammunition, or quits his 
post or colors to plunder or pillage, shall suffer death, 
or such other punishment as a court-martial may direct. 

Art. 43. — If any commander of any garrison, for- compelling a 
tress, or post is compelled, by the officers or soldiers 
und&r his command, to give up to the enemy or to 
abandon it, the officers or soldiers so offending shall 
suffer death, or such other punishment as a court-mar- 
tial may direct. 

Art. 44. — Any person belonging to the armies of ^'^^^^ 
the United States who makes known the watchword to 
any person not entitled to receive it, according to the 
rules and discipline of war, or presumes to give a parol 
or watchword different from that which he received, 
shall suffer death, or such other punishment as a court- 
martial may direct. 

Art. 45. — Whosoever relieves the enemy with money, Relieving the 
Tictaals, or ammunition, or knowingly harbors or pro- '"'""'• 
tects an enemy, shall suffer death, or such other pun- 
ishment as a court-martial may direct. 

Art. 46. — Whosoever holds correspondence with, or ^JJ®^*** 
gives intelligence to, the enemy, either directly or in- »!• 
directly, shall suffer death, or such other punishment 
as a court-martial may direct 

Art. 47. — ^Any officer or soldier who, having r^- Beaertiom 
ceivedpay, or having been duly enlisted in the service 
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of the TJnited States, deserts the same, shall, in time 
of war, Bxxfler death, or sach other punishment as a 
court-martial may direct ; and in time of peace, any 
punishment, excepting death, which a court-martial 
may direct 

DflMrter sbau Art. 48. — Every soldier who deserts the service of 

flcrvB full 

teim. . the United States shall be liable to serve for such period 
as shall, with the time he may have served previous 
to his desertion, amount to the full term of his enlist- 
ment ; and such soldier shall be tried by a court-mar- 
tial and punishedy although the term of his enlistment 
may have elapsed previous to his being apprehended 
and tried. 

Desertioii by Art. 49. — Any officer who, having tendered his 

*°* ^^ resignation, quits his post, or proper duties, vnthout 

leave, and with intent to remain permanently absent 

therefrom, prior to due notice of the acceptance of the 

same, shall be deemed and punished as a deserter. 

Enlisting in Art. 60. — No non- Commissioned officer or soldier 
withoi^ du- shall enlist himself in any other regiment, troop, or 
^®' company without a regular discharge from the regi- 

ment, troop or company in which he last served, on a 
penalty of being reputed a deserter, and suffering ac- 
cordingly. And in case any officer shall knowingly 
receive and entertain such non-commissioned officer or 
soldier, or shall not, after his being discovered to be a 
deserter, immediately confine him, and give notice there- 
of to the corps in which he last served, the said officer 
shally by a court-martial, be cashiered. 

Adviiing to Art. 51. — Any officer or soldier who advises or per- 
suades any other officer or soldier to desert the service 
of the United States, shall, in time of war, suffer death, 
or such other punishment as a court-martial may direct ; 
and in time of peace, any punishment, excepting death, 
which a court-martial may direct. 

Miscondact at Art. 52. — It is earnestly recommended to all offi^ 

**' cers and soldiers diligently to attend divine service. 

Any officer who behayes indecently or irreverently at 



APPENDIX. 385 

any place of divine worship shall be brought before a 
general court-martial, there to be publicly and severely 
reprimanded hy the president thereof. Any soldier 
who so offends shall,' for his first offense, forfeit one- 
sixth of a dollar ; for each further offense he shall for- 
feit a like sum, and sliall be confined twenty-four 
hours. The money so forfeited shall be deducted from 
his next pay, and shall be applied, by the captain or 
senior officer of his troop, battery, or company, to the 
use of the sick soldiers of the same. 

Abt. 53. — Any officer who uses any profane oath or Prof ane oath*, 
execration shall, for each offense, forfeit and pay one* 
dollar. Any soldier who so offends shall incur the 
penalties provided in the preceding article; and all 
moneys forfeited for such offenses shall be applied as 
therein provided. 

Art. 54. — Every officer commanding in quarters, offlcerito 

XI- 1. i_ n 1 J 1 J keep Koodor- 

garrison, or on the march, shall keep good order, and, der in their 
to the utmost of hii^ power, redress all abuses or dis- 
orders which -may be committed by any officer or 
soldier under his command ; and if, upon complaint 
made to him of officers or soldiers beating or otherwise 
illtreating any person, disturbing fairs or markets, or 
committing any kind of riot, to the disquieting of the 
citizens of the United States, he refuses or omits to see 
justice done to the offender, and reparation made to 
the party injured, so far as part of the offender's pay 
shall go toward such rejjaration, he shall be dismissed 
from the service, or otherwise punished, as a court- 
martial may direct. 

Abt. 55. — ^AU officers and soldiers are to behave WMteorspou, 
themselves orderly in quarters and on the march ; and tion of proper- 

V '^ i. M "i-v • 11 ty withoat or- 

whoever commits any waste or spoil, either m walks den. 
or trees, parks, warren, fish-ponds, houses, gardens, 
grain-fields, inclosures, or meadows, or maliciously de- 
stroys any property whatsoever belonging to the inhabi- 
tants of the United States (unless by order of a general 
officer commanding a separate army in the field) shall, 
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thereof less than that for which he receives a certificate 
or receipt ; or 
Giving re- Who, being authorized to make or deliver any 

ceipU without i.#. ^i •!• *.i 

knowing truth paper Certifying the receipt of any property of the 
United States, famished or intended for the military 
service thereof, makes, or delivers to any person, such 
writing, without having full knowledge of the truth of 
the statements therein contained, and with intent to 
defraud the United States ; or 
^onSSl Who steals, embezzles, knowingly and willfully 

■eiung, etc misappropriates, applies to his own use or benefit, or 
wrongfully or knowingly sells or disposes of any ord- 
nance, arms, equipments, or ammunition, clothing, 
subsistence stores, money, or other property of the 
United States, furnished or intefided for the military 
service thereof; or 

BuTing pnbiic Who knowingly purchases, or receives in pledge 
erty. for any obligation or indebtedness, from any soldier, 
officer, or other person who is ^ part of or employed in 
said forces or service, any ordnance, arms, equipments, 
ammunition, clothing, subsistence stores, or other pro- 
perty of the United States, such soldier, officer, or 
other person not having lawful right to sell or pledge 
the same, 

Shall, on conviction thereof, be punished by fine or 
imprisonment, or by such other punishment as a court- 
martial may adjudge. And if any person, being guilty 
of any of the offenses aforesaid, while in the military 
service of the United States, receives his discharge, or 
is dismissed from the service, he shall continue to be 
liable to be arrested and held for trial and sentence by 
a court-martial, in the same manner and to the same 
extent as if he had not received such discharge nor 
been dismissed. 

Conduct unbe- Art. 61. — ^Any officer who is convicted of conduct 
cer and genUe- unbecoming an officer and a gentleman, shall be dis- 

man. • t ^ xi 

missed from the service. 

Crimes and Art. 62. — All Crimes not capital^ and all disorders 

nrejudiceof and ueglccts, which officers and soldiers may be guilty 

pihae. of, to tlic prejudice of good order and military disci- 
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pline, though not mentioned in the foregoing articles 
of war, are to be taken cognizance of by a general^ or a 
regimental, garrison, or field-officer's court-martial, 
according to the nature and degree of the offense, and 
punished at the discretion of such court 

Art. 63. — All retainers to the camp, and all persons Betidnen of 
serving with the armies of the United States in the fields **°^^* 
though not enlisted soldiers, are to be subject to orders, 
according to the rules and discipline of war. 

Art. 64. — The officers and soldiers of any troops, AiitroopBsub- 
whether militia or others, mustered and in pay of the of war. 
United States, shall, at all times and in all places, be 
governed by the articles of war, and shall be subject to 
be tried by courts-martial. 

Art. 65. — Officers charged with crime shall be Arrost of ofli- 
arrested and confined in their barracks, quarters, or crimes, 
tents, and deprived of their swords by the commanding 
officer. And any officer who leaves his confinement 
before he is set at liberty by his commanding officer 
shall he dismissed from the service. 

Art. 66. — Soldiers charged with crimes shall be con- Soidiwrs ac- 

o cuaed of crime. 

fined until tried by court-martial, or released by proper 
authority. 

Art. 67. — No provost-marshal, or officer command- Receiving pria- 

^ onera. 

ing a guard, shall refuse to receive or keep any prisoner 
committed to his charge by an officer belonging to the 
forces of the United States ; provided the officer com^ 
mitting shall, at the same time, deliver an account in 
writing, signed by himself y of the crime charged against 
the prisoner. 



Art. 68. — ^Every officer to whose charge a prisoner Report of pria- 
is committed, shall, within twenty-four hours after 
such commitment, or as soon as he is relieved from 
his guard, report in writing, to the commanding 
officer, the name of such prisoner, the crime charged 
against him, and the name of the officer committing 
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him ; and if he fails to make snch report, he shall be 
panished as a court-martial may direct. 

^^n?pri»- Art. 69. — Any officer who presumes, without proper 
anthority; eB- authority, to release any prisoner committed to hia 
charge^ or suffers any prisoner so committed to escape, 
shall be punished as a court-martial may direct 

Duration of Art. 70. — No officer or soldier put in arrest shall be 
contmucd m connnement more than eight days, or 
until such time as a court-martial can be assembled. 

^copyof Art. 71. — When an officer is put in arrest /or the 

ebarges and m ^ j 

time of trial, purpose of trial, except at remote military posts or sta- 
tions, the officer by whose order he is arrested shall 
see that a copy of the charges on which he is to be 
tried be served upon him within eight days after his 
arrest, and tbaf he is brought to trial within ten days 
thereafter, t^wZe55 the necessities of the service prevent 
such trial ; and then he shall be brought to trial with- 
in thirty days after the expiration of said ten days. If 
a copy of the charges be not served, or the arrested 
officer be not brought to trial, as herein required, the 
arrest shall cease. But officers released from arrest, 
under the provisions of this article, may be tried, when- 
ever the exigencies of the service shall permit, within 
twelve months after such release fi'om arrest. 

Who may ap- Art. 72. — Any^rgweraZofficer commanding the army 
oo^ts-maxtuS. of the United States, a separate army, or a separate 
department, shall be competent to appoint a general 
court-martial, either in time of peace or in time of war. 
But when any such commander is the accuser or prose- 
cutor of any officer uiider his command, the court shall 
be appointed by the President, and its proceedings and 
sentence shall be sent directly to the Secretary of War, 
by whom they shall be laid befol-e the President, for 
his approval or orders in the case. 

commanaers Art. 73. — In time of war the commander of a di- 
and separate vision, or of a Separate brigade of troops, shall be com- 

brigades may ' . ^ \ , . , t^ ^ i. 

appoint in petcut to appoint a general court-martial. But when 
such commander is the accuser or prosecutor of any 
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person under his command, the court sJiaU be appointed 
bj the next higher commander. 



Abt. 74. — Officers who may appoint a coart-mar- jadge^adTo- 
y shall be 
for the same. 



tialy shall be competent to appoint a jadge-advocate 



Abt. 75. — General courts-martial may consist of Membew of 
any number of officers from five to thirteen, inclusive ; martial. 
but they shall not consist of less than thirteen when 
that number can be convened without manifest injury 
to the service. 

Art. 76. — ^When the requisite number of officers to whon wqni- 

site number 

form a general court-martial is not present in any post not at a post. 
or detachment, the commanding officer shall, in cases 
which require the cognizance of such a court, report 
to the commanding officer of the department, who 
shall, thereupon, order a court to be assembled at the 
nearest post or department at which there may be such 
a requisite number of officers, and shall order the party 
accused, with necessary witnesses, to be transported 
to the place where the said court shall be assembled. 

Art. 77. — Officers of the regular armv shall not be Regular om- 
competent to sit on courts-martial to try the officers courts may ait. 
or soldiers of other forces, except as provided in Ar- 
ticle 78. 

Art. 78. — Officers of the Marine Corps, detached Marine ana 
for service with (he Army by order of the President, offlfSr" aJSJ 
may be associated with officers of the Regular Army ^ oouru? 
on courts-martial for the trial of offenders belonging to 
the Regular Army, or to forces of the Marine Corps so 
detached; and in such cases the orders of the senior 
officer of either corps, who may be present and duly 
authorized, shall be obeyed. 

Art. 79. — Officers shall be tried only by general officers triable 
courts-martial ; and no officer shall, when it can be coorts-marUaL 
avoided, be tried by officers inferior to him in rank. 
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'^^oourS^" Art. so.— In time of war a field-officer may be de- 
tailed in every regiment, to try soldiers thereof for 
offenses not capital ; and no soldier, serving with his 
regiment, shall be tried by a regimental (a) garrison 
court-martial when a field-officer of his regiment may 
be detailed. 

^^wSS.**^ Art. 81. — Every officer commanding a regiment or 
corps shall, subject to the provisions of article eighty, 
be competent to appoint, for his own regiment or corps, 
courts-martial, consisting of three officers, to try offen- 
ses not capital. 

GarriBon Art. 82. — ^Every officer commanding a garrison, 

fort, or other place, wJiere the troops consist of differ- 
ent corps, shall, subject to the provisions of article 
eighty, be competent to appoint, for such garrison or 
other place, courts-martial, consisting of three officers, 
to try offenses not capital. 

Jurifldiction of Art. 83. — Kegimeutal and garrison courts-martial, 
r^tmentai, ' and field officcrs detailed to try offenders, shall not 
*" cottTtB. have power to try capital cases or commissioned officers, 
or to inflict a fine exceeding one month's pay, or to im- 
prison or put to hard labor any non-commissioned 
officer or soldier for a longer time than one month. 

Oath of mem- Art. 84. — The judge-advocate shall administer to 
^ martial, cach member of the court, before they proceed upon 
any trial, the following oath, which shall also be taken 
by all members of regimental and garrison courts-mar- 
tial : " You A B, do swear that you will well and truly 
try and determine, according to evidence, the matter 
now before you, between the United States of America 
and the prisoner to be tried, and that you will duly 
administer justice, without partiality, favor, or affec- 
tion, according to the provisions of the rules and arti- 
cles for the government of the armies of the United 
States, and if any doubt should arise, not explained by 
said articles, then according to your conscience, the 
best of your understanding, and the custom of war in 

(a) The word or omitted from the roll. 
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like cases ; and you do further swear that yon will not 
divalge the sentence of the court until it shall be pub- 
lished by the proper authority ; neither will you disclose 
or discover the vote or opinion of any particular mem- 
ber of the court-martial, unless required to give evi- 
dence thereof as a witness, by a court of justice, in a 
due course of law. So help you God." 

Abt. 85. — When the oath has been administered to Osth of jndge- 
the members of a court-martial, the president of the 
court shall administer to the judge-advocate, or person 
officiating as such, an oath in the following form: 
'* You, A B, do swear that you will not disclose or dis- 
cover the vote or opinion of any particular member of 
the court-martial, unless required to give evidence 
thereof, as a witness, by a court of justice, in due 
course of law ; nor divulge the sentence of the court to 
any but the proper authority, until it shall be duly dis- 
closed by the same. So help you God." 

Akt. 86. — A court-martial may punish, at dfscre- OontemiptB of 
Hon any person who uses any menacing words, signs, 
or gestures, in its presence, or who disturbs its proceed- 
ings by any riot or disorder. 

Art. 87. — ^AU members of a court-martial are to ^^^^°' 
behave with decency and calmness. 

Art. 88. — JIf embers of a court-martial may be chal- ^*^^^ *' 
lenged by a prisoner, but only for cause stated to the 
court. The court shall determine the relevancy and 
validity thereof, aud shall not receive a challenge to 
more than one member at a time. 

Art. 89. — ^When a prisoner, arraigned before a Priwrncr 
general court-martial, from obstinacy and deliberate 
design, stands mute, or answers foreign to the purpose, 
the court may proceed to trial and judgment, as if the 
prisoner had pleaded not guilty. 

Art. 90. — ^The judge-advocate, or some person de- ^^^^J^ 
puted by him, or by the general or officer commanding ^^ «nd 
the army, detachment, or garrison, shall prosecute in prisoner. 
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the name of the TTnited States, but when the prisoner 
has made his plea, he shall so far consider himself 
coiinsel for the prisoner as to object to any leading 
question to any of the witnesses, and to any question 
to the prisoner, the answer to which might tend to 
criminate himself. 

DepoflitioBB. Art. 91. — The depositions of witnesses residing he- 
yond the limits of the State, Territory, or district, in 
which any military court may be ordered to sit, if taken 
on reasonable notice to the opposite party and duly an- 
ihenticated, may be read in evidence before such court 
in cases not capital. 

^^'^j^^ ^^ Abt. 92. — All persons who give evidence before a 
court-martial shall be examined on oath, or affirmation, 
in the following form : " You swear (or affirm) that 
the evidence you shall give, in the case now in hearing, 
shall be the truth, the whole truth, and nothing but 
the truth. So help you G-od." 

Ck>ntixnia&oei. j^^j> 93.— A court-martial shall, for reasonable 
cause, grant a continuance to either party, for such 
time, and as often, as may appear to be just : provided, 
That if the prisoner be in close confinement, the trial 
shall not be delayed for a period longer than sixty days. 

Hours of «it- ^rj,. 94. — Proceedings of trials shall be carried on 
only between the hours of eight in the morning and 
three in the afternoon, excepting in cases which, in the 
opinion of the officer appointing the court, require im- 
mediate example. 

Order of yot- Abt. 95. — Members of a court-martial, in giving 
their votes, shall begin with the youngest in com- 
mission. 

Sentence of Art. 96. — No person shall be sentenced to suffer 
^^^^ death, except by the concurrence of two-thirds of the 
members of a general court-martial, and in the cases 
herein expressly mentioned. 

Penitentiariet. Art. 97. — No person in the military service shall, 
under the sentence of a court-martial, be punished iy 
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oonfinemmt in a penitentiary, unless the ofFense of 
which he may be conyicted wonld^ by some statute of 
the United States, or by some statute of the State, 
Territory, or district in which such offense may be 
committed, or by the common law, as the same exists 
in such State, Territory, or district, subject such con- 
yict to such punishment. 

Art. 98. — No person in the military serrice shall ^<^"«» •*«■ 
be punished by flogging, or by branding, marking, or 
tattooing on the body. 

Art. 99. — "So officer shall be discharged or dis- Discharge and 
missed from the service, except by order of the Pres- officers, 
ident, or by sentence of a general court-martial ; and 
in time of peace no officer shall be dismissed, except in 
pursuance of the sentence of a court-martial, or in mit' 
igation ther^f. 

Art. 100. — ^When an ofScer is dismissed from the PabUcation of 
serrice for cowardice or fraud, the sentence shall i^tel tov covr- 
further direct that the crime, punishment, name, and fraud?' 
place of abode of the delinquent shall be published in 
the newspapers in and about the camp, and in the 
State from which the offender came, or where he usu- 
ally resides ; and after such publication it shall be 
scandalous for an officer to associate with him. 

Art. 101. — ^When a court-martial suspends an offl- Bnspension of 
cer from command, it may also suspend his pay and *^*^"' ^^' 
emoluments for the same time, according to the nature 
of his offense. 

Art. 102. — ^No person shall be tried a second time j^o person 
lor the same offense. *^*^ *^i® '°' 

*VA vixsi otmux'o vu^u»%/. jy^jjj^ offense, 

etc. 

Art. 103. — "No person shall be liable to be tried limitation of 
and punished by a general court-martial for any of- "'aitio^^'"^ 
fense which appears to have been committed more than 
two years before the issuing of the order for such trial, 
unless, by reason of having absented himself, or of some 
other manifest impediment, he shall not have been 
amenable to justice within that period. 
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Approval of ^^rj,, 104.— No sentence of a court-martial shall be 

sentence oy 

offi^r order- carried into Execution until the whoh proceedings shall 
have been approved by the officer ordering the court, 
or by the officer commanding for the time being. 

ooniirxnation Art. 105. — No sentence of a court-martial, inflict- 

of death sen- *^ 

tenoe. ing the punishment of death, shall be carried into exe- 
cution until it shall have been confirmed by tha Presi- 
dent ; except in the cases of persons convicted, in time 
of war, as spies, mutineers, deserters, or murderers, and 
in the cases of guerilla marauders, convicted, in time 
of war, of robbery, burglary, arson, rape, assault with 
intent to commit rape, or of violation of the laws and 
customs of war ; and in such excepted cases the sen- 
tence of death may be carried into execution upon 
confirmation by the commanding general in the field, 
or the commander of the department, as the case 
may be. 

coniirmation Art. 106. — In time of pcocc no sentence of a court- 

of dismissals * . 

in ume of martial, directing the dismissal of an officer, shall be 
carried into execution 
firmed by the President 



DeftCfia 

carried into execution until it shall have been con- 



DismiBsai by Abt. 107. — No sentence of a court-martial, ap- 
i}Tigttdt courts, pointed by the commander of a division or of a sepa- 
rate brigade of troops, directing the dismissal of an 
officer, shall be carried into execution until it shall have 
been confirmed by the general commanding the army 
in the field to which the division of brigade belongs. 

General offl- Art. 108. — No Sentence of a court-martial, either 

oers; sentences . ... • j.- ^ s- i 

respecting, m time of peace or in time of war, respecting a general 
officer, shall be carried into execution, until it shall 
have been confirmed by the President. 

Oonfirmation Art. 109. — All sentences of a court-martial may be 
dering court confirmsd and carried into execution by the officer or- 
dering the court, or by the officer commanding for the 
time beiug, where confirmation by the President, or by 
the commanding general in the field, or commander of 
the department, is not required by these articles. 
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Art. 110.— No sentence of a field-officer, detailed oV°°fleT*l)ffl. 
to try soldiers of his regiment, shall be carried into <»»' wnten- 
execution, until the whole proceedings shall have been 
approved by the brigade commander, or, in case there 
be no brigade commander, by the commanding officer 
of the post. 

Art. 111. — ^Any officer who has authority to carry SMpenrfon of 
into execution the sentence of death, or of dismissal of death or dis- 
an officer, may suspend the same until the pleasure of 
the President shall be known ; and, in such case, he 
shall immediately transmit to the President a copy of 
the order of suspension, together with a copy of the 
proceedings of the court 

Art. 112. — Every officer who is authorized to order Pardon and 
a general court-martial, shall have power to pardon or aeiuencM.*^ 
mitigate any punishment adjudged by it, except the 
punishment of death or of dismissal of an officer. 
Every officer commanding a regiment or garrison in 
which a regimental or garrison court-martial may be 
held, shall have power to pardon or mitigate any pun- 
ishment which such court may adjudge. 

Art. 113. — ^Every judge-advocate, or person acting prooeedfiigv 
as such, at any general court-martial, shall, with as jndgo-Advo- 
much expedition as the opportunity of time and dis- ** 
tance of place may admit, forward the original pro- 
ceedings and sentence of such court to the Judge- Advo- 
cate Oeneral of the Army, in whose office they shall be 
carefully preserved. 

Art. 114. — Every party tried by a general court- pmJt «ntitied 
martial shall upon demand thereof, made by himself ot 
by any person in his behalf, be entitled to a copy of the 
proceedings and sentence of such court. 

Art. 115. — A court of inquiry, to examine into the qSyJhowor- 
nature of an^ transaction of, or accusation or imputa- ^•'^ 
tion against, any officer or soldier, may be ordered by 
the President or by any commanding officer; but, as 
courts of inquiry may be perverted to dishonorable 
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purposes, and may be employed, in the bands of weak 
and envious commandants, as engines for the destrac- 
tion of military merit, they sJiall never be ordered by 
any commanding officer, except upon a demand by the 
officer or soldier whose conduct is to be inquired of. 

Membenof Abt. 116.^ — ^A court of inquiir shall consist of one 

court of in* ^^ ^ ^ 

quiry. or more officers, not exceeding three, and a recorder, to 
reduce the proceedings and evidence to writing. 

baS" M™^ '^^^' ^^'^' — ^^^® recorder of a court of inquiry shall 
*^of S^uIit"* administer to the members the following oath : " You 
shall well and truly examine and inquire, according to 
the evidence, into the matter now before yon, without 
partiality, favor, Section, prejudice, or hope of re- 
ward : so help you God." After which the president 
of the court shall administer to the recorder the follow- 
ing oath: **You, A. B., do swear that you will, ac- 
cording to your best abilities, accurately and impar- 
tially record the proceedings of the court and the evi- 
dence to be given in the case in hearing : so help yon 
God." 

2r?wSu^ Akt. 118. — ^A court of inquiry, and the recorder 
inquiry, thereof, shall have the same power to summon and ea>- 
amine witnesses as is given to courts-martial and the 
judge-advocates thereof. Such witnesses shall take the 
same oath which is taken by witnesses before courts- 
martials, (a) and the party accused shall be permitted 
to examine and cross-examine them, so as fully to in- 
vestigate the circumstances in question. 

Opgiont when Art. 119. — ^A court of inquiry shall not give an 
opinion on the merits of the case inquired of, unless 
specially ordered to do so. 

AuUienti<»tion Art. 120. — ^The proceediniTS of a court of inquiry 

■ of proceedings x- o -x j 

«* cot^' In- must he authenticated by the signatures of the recorder 
and the president thereof, and delivered to the eofn" 
manding officer. 

(a) ^ hi the BolL 
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Abt. 181. — ^The proceedings of a court of inquiry J'^SSrt^JS. 
may be admitted as evidence by a court-martial, in ^^^^^ "■ 
cases not capitaly nor extending to the dismissal of an 
officer : Promdedy That the circumstances are such 
that oral testimony can not be obtained. 

Art. 122. — If, upon marches, guards, or in quar- ^"gJP*^ . 
ters, different corps of the army happen to join or doSi^JgSn 
duty together, the officer highest in rank of the line of 
the army, marine corps, or militia, by commission, 
there on duty or in quarters, shall command the whole, 
and give orders for what is needful to the service, un- 
less otherwise specially directed by the President, 
according to the nature of the case. 
• 

Abt. 123. — In all matters relating to the rank, du- Begniir saa 
ties, and rights of officers, the same rules and regula- een^on^aune 
tions shall apply to officers of the Segular Army and ^n^ ^ ^ 
to volunteers commissioned in, or mustered into said 
service, under the laws of the United States, for a 
limited period. 

Abt. 124. — Officers of the militia of the several Bank of miuu 
States, when called into the service of the United States, wit^^offi^a^dlr 
shall, on all detachments, courts-martial, and other nl^^forcet! 
duty wherein they may be employed in conjunction 
with the regular or volunteer forces of the United 
States, take rank next after all officers of the like 
grade in said regular or volunteer forces, notwith- 
standing the commissions of such militia officers may 
be older than the commissions of the said officers 
of the regular or volunteer forces of the United 
States. 

Abt. 125. — ^In case of the death of any officer, the DecMsed oo- 
major of his regiment, or the officer doing the major's 
duty, or the second officer in command at any post or 
garrison, as the case may be, shall immediately secure 
all his effects then in camp or quarters, and shall make, 
and transmit to the office of the Department of War, 
an inventory thereof. 
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^SS^ecS?" Abt. 126.— In case of the death of any soldier, the 
commanding officer of his troop^ battery, or company 
shall immediately secure all his effects then in camp or 
qnartersy and shall^ in the presence of two other offi- 
cers, make an inventory thereof^ which he shall trans- 
mit to the office of the Department of War. 

Msed offlcwB ^^^* ^^''* — Officers charged with the care of the 
and Boidiere to effects of deceased officers or soldiers shall account for 

DO acoomitdd 

for. and deliver the same, or the proceeds thereof, to the 
legal representatives of such deceased officers or sol- 
diers. And no officer so charged shall be permitted 
to quit the regiment or post until he has deposited in 
the hands of the commanding officer all the effects of 
such deceased officers or soldiers not so accounted for 
and delivered* 

Axttdes of wM Art. 128. — The foregoing articles shall be read and 

tobepabUflhed ,,. , , . • j.i_ x 

once in Biz published oucc in cvery SIX months, to every garnson, 

months to^.,. -^ .' -^xi. 

every regi- regiment, troop, or company m the service of the 
United States, and shall be duly observed and obeyed 
by all officers and soldiers in said service. 



ment, etc. 



Bpiea. Sbo. 1343. — All ^TBOUB who, in time of wat, OT of 

rebellion against the supreme authority of the United 
States, shall be found lurking or acting as spies in or 
about any of the fortifications, posts, quarters, or en- 
campments of any of the armies of the United States, 
or elsewhere, shall be triable by a general court-mar- 
tial, or by a military commission, and shallt on con* 
viction thereof, suffer death. 
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Order appointing a General Oourt-Martial. 

Heaik^uabtbbb, Defabtment of 



— . 187-. 

:>BDEB8. ? 

No. 



Spbcial Obdebs, ) 



A General Gourt-Martial is hereby appointed to meet at West 

Point, N. y., on Monday the — day of , 187-, at 11 o^clock, 

A. K., or as soon thereafter as practicable,^ for the trial of such 
persons as may properly be brought before it. 

Detail for the Court. 

1. Major Corps of Engineers, 

2. Major Artillery, 

3. Captain Cavalry, 

4. Captain Ordnance Department, 

6. First Lieutenant Infantry, 

6. First Lieutenant Infantry, 

7. First Lieutenant Cavalry, 

First Lieutenant Artillery, Judge-Ad- 
vocate. 

No other officers than those named can be assembled without 
manifest injury to the service.* 

The court is authorized to sit without regard to hours.' 

By command of Major-General 



[Name] 



Asst. Adjt. General. 



^ The orders from some of the Departments here read, ** for the trial of 
such persons as maj he brought hefore it bj aathority from these Head- 
quarters." 

' This clause is not added when the court consists of thirteen members. 

* This clause would only be added when the court is authorized to sit 
beyond the prescribed hours. 
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Fork II. 
Order appointing a Garrison Oonrt-Martial. 



HXADqUABTSBS, FOBT 



January — , 187-. 
Orders, ) 
No.— J 

A Garrison Ooart-Martial will convene at lIiIb post on the — 

day of ^ at 11 o'clock^ a. m., or as soon thereafter as practica- 

ble, for the trial of such prisoners as may properly be brought 

before it 

Detail for the Court. 

1. Captain Artillery, 

2. First Lieutenant Artillery, 

3. Second Lieutenant Artillery. 

By command of Colonel . 



[Name] 
[Bank] 



Post Adjutant. 



Form III, 
Order appointing ,a Court of Inquiry. 

Hbadquabters, Dbpabtmbnt of — 



— , 187-. 



Bpbcial Orders, ) 
No.— S 

On the application of Captain -r • , Artillery,* 

a Court of Inquiry is hereby appointed to meet at y on 

Monday, the — day of , 187-, at 11 o'clock, a. m., or as soon 

thereafter as practicable, to examine into the nature of certain 

accusations against Captain , contained in a communication 

from to of date , 187-. 

Detail for the Court. 

1. Colonel Artillery, 

2. Major Cavalry, 

3. Captain Infantry, 

First Lieutenant ' Cavalry, Eecorder. 

> Where a court is ordered by the Preaident the order zeads, " Bj direc- 
tion of the President a Court of Inquiry is hereby appointed, etc." If it is on 
application of an officer, this appears in the order. 
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The Oonrt will report the facts and give their opinion on the 
merits of the case.^ 

By command of Major-General y 



[Name] 



Asat. Adjt. GenerdL 



Form IV. 



Record of FroceedingB of a Oourt-MartiaL 

Page l.» 
Case 1. 

Proceedings of a General Gonrt-Mardal, conyened at West 
Point, N. Y., by Tirtue of the following order :• 



HR^DqUABTEBS, DBPABTMBBT OF - 



—,187- 



Sficial Orders, ) 
No.— f 

A General Gourt-Martial is hereby appointed to meet at West 

Point, N. Y., on Monday, the — day of , 187-, at 11 o^clock, 

A. M., or as soon thereafter as practicable, for the trial of such 
persons as may properly be brought before it 

Detail for the Court, 

1. Major Corps of Engineers, 

2. Major Artillery, 

3. Captain Cavalry, 

4. Captain Ordnance Department, 

6. First Lieutenant Infantry, 

6. First Lieutenant Infantry, 

7. First Lieutenant Cavalry, 

Fint Lieutenant Artillery, Judge-Ad- 
vocate. 

No other officers than those named can be assembled without 
manifest injury to the service. 

' Wlien no*, reqaired to give an opinion the latter part of this clauae would 
be omitted. 

' Each pagv) should be numbered.- 

* The record ^faoald be written down one page of legal cap paper, then 
eommencing at tie top of the next when turned^ and so on. 
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The court is anthorized to sit without regard to hours. 
By command of Major-Oeneral , 

[Name] , 



Asst. AdjL OeneraL 

WbbtPoiht, N. T., 

, 187-s 

The court met pursuant to the foregoing order at 11 o'dook, 

A. H. 

Present 

1. Major Corps of Engineers, 

2. Major Artillery, 

3. Captain Cavalry, 

4. Captain Ordnance Department, 

5. First Lieutenant Infantry, 

First Lieutenant Artillery, Judge-Ad- 

Tocate. 

Absent 

1. First Lieutenant Infantry, 

2. First Lieutenant Cavalry. 

[The^ cause of absence, if known, should be here viserted, and 
s the judge-advocate should ascertain the cause if possible. If letttrs, 
or medical certificates are furnished, they should be appended^ 
properly marked and referred to.] 

The court then proceeded to the trial of First Lieutenant 

f — Regiment of Infantry, who then came before the court, 

and having heard the order convening it read, was askea, if he 
objected to any member present named in the order ; to vhich he 
replied in the negative. 

Or, The accused submitted the following objection td Captain. 



[Here insert the cause of challenge.} 

The challenged member then stated that : 

[Here insert statement of challenged member.] 

[Should the accused desire that the challenged memkr be placed 
on his voire dire, the record would continue as follow^:] 

The accused then requested that the challengei member be 
sworn on his voire dire. 




■ \ 
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4:5l¥0R 



Captain was then duly sworn by the Judge- Advoca£e7 

and testified as follows : 

Question by accused ♦ ♦ ♦ ♦ 

Answer * . * * * * 

* * * * * * ' 

* 

^ The court was then cleared, the challenged member retiring, 
and after due deliberation the court was re-opened, the accused 
and challenged member being present, and the decision of the 
court was announced by the Judge- Advocate, that the challenge 

is sustained, and that Captain is excused from serving as 

a member of the court (or) [that the challenge is not sustained.] 

The members of the court were then severally duly sworn by 
the Judge-Advocate, and the Judge-Advocate was duly sworn by 
the President of the court ; all of which oaths were administered 
in the presence of the accused.^ 

The accused then requested to introduce as his coun- 
sel, which request was granted.' 

[Should the court refuse to receive a particular person as caun* 
sely the cause should appear upon ths record.^ 

[Should a delay or postponement of trial he desired this is the 
proper time to make it ; the application and decision of the court 
being here entered upon the record. Should no delay be required 
the record would continue.] 

, The accused was then duly arraigned on the following charges 
and specifications. 

Charge I. ♦ ♦ ♦• ♦ ♦ 

Specification L * * * * * 

Specifitation IL * * * * * 

Charge IL * * • • • 

Specification L * * * * * 

To which the accused pleaded as follows : 
To the first Specification first Charge, "Guilty" (or) "Not 

Guilty." 
To the second Specification first Charge, " Guilty " (or) " Not 

Guilty." 

' Where the chaUenged member is not sworn on the voire dire this claase 
would follow his stAtement. 

* In a Garrison or Regimental Court-Martial the Record would here read, 
" The court, including the Recorder, was then dulj sworn according to law 
in the presence of the prisoner." 

' Application for the introduction of counsel may be made at any time of 
the trial, though this is, generally speaking, the proper time. 
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The court is authorized to sit without regard to honra. 
By command of Major-Oeneral , 



[Name] 



Asst AdjL OenerdL 



Tocate. 



WbbtPoiht, N. T., 
The court met pursuant to the foregoing order at 11 o'clock^ 

A. K. 

Present 

1. Major Corps of Engineers, 

2. Major Artillery, 

3. Captain Cavalry, 

4. Captain — Ordnance Department, 

5. First Lieutenant Infantry, 

First Lieutenant Artillery, Judge-Ad- 

Absent 

1. First Lieutenant Infantry, 

2. First Lieutenant Cavalry. 

[The' cause of absence, if known, should be here viserted, and 
s the judge-advocate should ascertain the cause if possible. If letters, 
or medical certificates are furnished^ they should be appended, 
properly marked and referred to.] 

The court then proceeded to the trial of First Lieutenant 

y — Regiment of Infantry, who then came before the court, 

and having heard the order convening it read, was askea, if he 
objected to any member present named in the order ; to vhich he 
replied in the negative. 

Or, The accused submitted the following objection td Captain. 



[Here insert the cause of challenge.] 

The challenged member then stated that : 

[ffere insert statement of challenged member.] 

[Should the accused desire that the challenged memler be placed 
on his voire dire, the record would continue as follow^:] 

The accused then requested that the challengei member be 
sworn on his voire dire. 
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Oaptain was then duly gworn by the Judge- AdvocaleJ 

and testified as follows : 

Question by accused ♦ ♦ ♦ ♦ 

Answer * . * * * * 

* * * * * * ' 

* 

^ The court was then cleared, the challenged member retiring, 
and after due deliberation the court was re-opened, the accused 
and challenged member being present, and the decision of the 
court was announced by the Judge- Advocate, that the challenge 

is sustained, and that Captain is excused from serving as 

a member of the court (or) [that the challenge is not sustained.] 

The members of the court were then severally duly sworn by 
the Judge- Advocate, and the Judge- Advocate was duly sworn by 
the President of the court ; all of which oaths were administered 
in the presence of the accused.^ 

The accused then requested to introduce as his coun- 
sel, which request was granted.' 

[Should the court refuse to receive a particular person as coun- 
sel, the cause should appear upon the record.] 

[SJiould a delay or postponement of trial be desired this is the 
proper time to make it ; the application and decision of the court 
being here entered upon the^ record. Should no delay be required 
the record would continue.] 

. The accused was then duly arraigned on the following charges 
and specifications. 

Charge I. ♦ ♦ ♦• ♦ ♦ 

Specification I. * ♦ * * * 

Specification IL * * * * * 

Charge 11. * * • * <^ 

Specification L * * * * * 

To which the accused pleaded as follows : 

To the first Specification first Charge, "Guilty" (or) "Not 
" Guilty." 

To the second Specification first Charge, " Guilty " (or) " Not 
" Guilty." 

' Where the duiUenged member is not sworn on the i^^e dire this claiue 
wonld follow his stAtement. 

' In a Garrison or Regimental Coart-Martial the Record would here read, 
" The court, including the Recorder, was then dulj sworn according to law 
in the presence of the prisoner." 

' Application for the introduction of counsel may be made at any time of 
the trial, though this is, generally speaking, the proper time. 
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To the first Charge, " Guilty '' (or) " Not Gnilty.'' 
To the first Specification second Charge, " Guilty ^ (or) " Not 
« Guilty." 

To the second Charge, " Guilty '' (or) '' Not Guilty,*' 
[Any other plea, in bar of trial, or in bar of judgmentywhich 
the accused may make, any arguments upon the same by the ac- 
cused or judge-advocate, the decision of the court, etc., would be 
entered in lieu of the plea to the general issue,] 

Captain , Cavalry, a witness for the prose- 
cution, was then duly sworn by the Judge- Advocate, and testified 
as follows : 

Question by Judge- Advocate * * ♦ ♦ 

Answer * • * * • 

Question by Judge- Advocate ♦ ♦ ♦ * 

Answer ' * * * * • 

Cross-JExamination* 

Question by accused • ♦ ♦ ♦ 

Answer * * ♦ ♦ ♦ 

Question by accused * ♦ ♦ ♦ 

Answer * • ♦ ♦ • 

Be-Examinatiofk 

Question by Judge- Advocate * * * • 

Answer * • » * ♦ 

Question by Court * * * * • 

Answer * * * • ♦ 

[If the accused declines to cross-examine the witness it should 

appear upon the record, ] 

[Wlien all the loitnesses for the prosecution have been called the 

record will note as follows :] 

The Judge-Advocate announced that the prosecution here 

rested. 

[Supposing an adjournment at this time^ the record would 

read ;] 

The Court then, at — o'clock, p. if., adjourned to meet to- 
morrow at — o'clock, A. M. 

[Name] , 

[Bank] , 

Judge-Advocate* 
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West Ponrr, N. T., 

, 187-. 

The court met pursnant to adjoamment at — o'clock^ a. m. 

Present 

Absent. 

. « % % % • % 

The accased and his counsel also present. 

The proceedings of the — instant, were then read and ap- 
proved. 

Lieutenant , Artillery, a witness for the 

defense, was then duly sworn by the Judge- Advocate, and testified 
as follows : 

Question by accused * * * . * 

Answer * * * * * 

Cross-Examination* 

Question by Judge- Advocate * * ♦ ♦ 

Answer * . * * ♦ ♦ 

Re-Examination. 
Question by accused * • ♦ * ♦ 

Answer **»•■♦ 

Question by Court * • • * • 

Answer ♦ ♦ ♦ ♦ ♦ 

The accused having no further testimony to offer, made the 
following statement in his defense ; (or), submitted a written 
statement which was read to the court and is hereto appended, 
marked "A;" {or), requested until to-morrow to prepare his 
statement ; {or) declined to make any statement in his defense. 

The court was then cleared for deliberation, and having ma- 
turely considered the evidence adduced (or where no evidence is 
offered on either side, "having maturely considered the case,") 
finds the accased y Kegiment of Infantry, 

Of the first Specification, first Charge : '' Guilty " (or) " Not 
Guilty." 

Of the second Specification, first Charge : " Guilty" (or) "Not 
Guilty." 

Of the first Charge : " Guilty " (or) " Not Guilty/' 
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Of the first Specification, second Charge : *' Guilty " (or) *' Not 
Guilty.'' 

Of the second Charge : " Guilty " (or) " Not Guilty." 

And the Court does therefore sentence him ^ 

Begiment of Infantry {here insert the sentence] (or) the Court does 
therefore acquit him , Begiment of Infantry. 



Major of Engineers, 
President, 



First Lieutenant, Artillery, 

Judge-Advocate. 

There being no further business before it, the court at '- 
o'clock, P. K., adjourned sine die.^ 



9 

Major of Engineers, 
President. 



First Lieutenant, Artillery, 

Judge- Advocate, 

Form V. 

Record of Revision. 

Revision. 

West Podrt, N. T., 

^ 187-, 

The court re-conyened pursuant to the following order at ^ 
o'clock, A. K. 

Present. 

Absent. 
4e • * • • * 

The following communication from the reviewing oflicer, set- 
ting forth the causes for re-convening the court, was then read by 
the Judge- Advocate. 

[^Here insert the communication.'] 

[ Whatever action the court may take would he here inserted^ 
something as follows :] 

1 To be placed on the final case. 
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The conrt then proceeded to reconsider the sentence [or. find- 
ing, or etc.], and, after mature deliberation, revokes the former 
sentence^ [or, etc.] and, in lieu therefor does sentence him, — — • 
> Begiment of Infantry, etc. 



9 

Major of Engineers, 
President. 



f 



First Lieutenant, Artillery, 

Jtidga-Advocate. 

There being no further business before it, the court at — 
o'clock, A. M., adjourned sine die. 



Major of Engineers, 
President 



First Lieutenant, Artillery, 

Judge-Advocate. 
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Indorsement of Oonrt-Martial Proceedings.^ 



West Poikt, N. Y. 
January — , 187-, 

Proceedings of a General Court-Martial, convened by 
Special Orders No. — , dated Headqoarten Department 
of , January — ', 187-. 



Miyor 



Corps of Engineers, 

PreMfttL 
Ift Lieut , 

— ArtiUery, 

JuC^e^Advoeate. 



Cash Tbdbd. 

1st. Lieut. 

Infantry. 



* Tbe record is folded twice and indorsed on the first fold. It ihOQld 
occupy about three-fourths of the f old« 
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Form VII. 



Order confirming or disapproving the Proceedinga of a 

General Court-Martial. 



HEAJM^UABTEBS DSPABTMSITT OF 



, 187-. 

Gehebal Court-Mabtial, ) 
Obdbb No. — . ) 

I. . . . Before a General Court-Martial which convened 

at , , January — , 187-, pursuant to Special Orders 

No. — , Headquarters Department of , January — , 187-, 

and of which Major , Corps of Engineers, is Presi- 
dent, was arraigned and tried : 

First Lieutenant ^ Infantry. 

Charge: ♦•*•♦« 
Specification :•♦**♦ 
[Insert all the Charges and Specifications,^ * 

To which charges and specifications the accused, First lien- 
tenant , Infantry, pleaded as follows : 

[Here insert the pleas of the accused.'] 

The Court having maturely considered the evidence adduced, 

findd the accused. First Lieutenant , Infantry, 

as follows : 

[Here insert the findings.} 

SEXTEHrCE. 

And the court does therefore sentence him, First Lieutenant 

y Infantry. 

[Here insert the sentence."] 

II. The proceedings, findings, and sentence of the General 
Court-Martial in the foregoing case of First Lieutenant 



, Infantry, are approved, and the sentence will be 

duly executed. 

III. The General Court-Martial of which Major 

— ^— is President, is dissolved.^ 



By command of Major-General — 

[Name] 



Asst Adji. General. 

>This clanse is not neoessary, and is now omitted freqnentlj in OzdeiB 
from the Headquarters of the Army. 
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Form VIIL 

Indorsement of Envelope forwarding Oouri-Martial 

Proceedings. * 



■^i-WO 



Progbedings of 

GbKSBAL COXTRT-MABTIAIi. 



KTIAIi. ) 



Judge-Advocate Genercd} 

Wcbshington, 

B.C. 
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Record of a Field Officer's Court. 

Proceedings of a Field OfBlcer's Goart-Martialy conyened at 
— ^ by virtue of the following order : 



{Here insert a copy of the order.l 



— , 187-. 



The Court met pursuant to the foregoing order, at — o'clock, 

A. M., and proceeded to the trial of Private y 

Infantry, who was duly arraigned on the following charge and 
specification : 

Charge: *♦***♦ 
Specification :*♦♦*♦ 

To which Charge and Specification the accused pleaded '^ not 
guilty/' 

^ When the Court la convened by a Department Commander the letter is 
addreeaed to the AssiBtant Adjutant Oeneial ; when by a Post Commander, 
to the Poflt Adjatant. 
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After mature deliberation on the evidence adduced, the court 
finda the prisoner as follows : 

• [Here insert findings.'l 

And the court does therefor sentence him. 

[Here inserts sentence.] 

• [Name] , 

[Bank] . 



FOBM X. 

Charges and Specifications. 



Charge and Specification preferred against Private 0— — 
D , Company «A," U. S. Infantry. 

Chabge : Drunkenness on duty in violation of the 38th Arti- 
cle of War.* 

Spbcificatioit : In this, that Private C D , Com- 
pany ^^*A/' XJ. S. Infantry, having regularly marched on 

guard on the morning of , 187-, was found so drunk be- 
tween the hours of five and six p. K., as to be unable properly to 
perform his duties as a sentinel. 

This at Port , on the — day of —, 187-.^ 

[Name of officer preferring charge] — ^— , 

Captain Artillery. 

Witnesses : 

Captain , Infantry, 

Sergeant , Co. Infantry. 

> When there is more than one Oharg;e or Specification they follow eaoh 
other in sncceasion on the same sheet of paper. 
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Form XL 
Indorsement referring Oharges for TriaL 



iBT InDOBBEHENT. 
HSADQUABTEBS DBFT. OF 



— , 187-. 



Begpectfullj referred for trial to First Liea* 

tenant , Artillery, Jndge- 

AdTocate of the General Court-Martial, con- 
vened bj Special Order No. — , Headqnartera 
Department of . 



Bj command of Major-General 

[Kame] — 



As8t. Acfijt. QenerdL 



FOBM XII. 

Subpoona for Civilian Witnesses. 

Gehbbal Cottbt-Mabtial Rooir, 

^ _ 



-, 187-. 



The Pbesidekt of the United States of Ahebica : 

To , greeting : 

Farsnant to Section 1202, Bevised Statutes of the TJnitecL 
States, you are hereby required to be and appear, in your own 

proper person, on the — day ot y 187-, at — o'clock in the — > 

noon, before a general court-martial of the United States, convened 

at said by virtue of Special Orders No. — of y from 

the Headquarters of the Department of y to testify and give 

eyidence^ all that you may know^ concerning the pending case. 
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then and there to be tried, of the United States versus 



— — , accused of under the laws of the United States, and 

have you then and there this precept* 

Witness, [Here insert name of presiding officer], president of 
said court, tlris — day of , 187-.* 

[Name] , 

[Bank] . 

Judge-Advocate. 

[ThefoUovnng would he here added to secure the production of 
papers ;] 

*You will bring with you to be used in eyidence in said case the 
foUowing documents. 

[Here set forth the documents required*] 

Affidavit of service of subpoena* 



State of - 
•CoxjirrY OF 



..}••• 



being sworn, says : The witness hereafter named 

*was subpoenaed by deponent, as hereafter stated ; that deponent at 
the time and place below set forth served the annexed subpoana 
Tipon the witness named therein, by exhibiting the annexed 
•original subpoena to such witness, and delivering to him a dupli- 
»cate original thereof. 

On J at J K T., on the — day of > 187-w 

[Signature of party serving subpoena, j 

'Subscribed and sworn to 
before 



BaDflcnDea ana sworn to \ 
before me this — day of > 
, 187-. ) 



[Signature of officer administering oath,] 

> These subpoBnas should be issued in duplicate by the Judge-Advocate 
«r Recorder. 

* This form is the proper one for any military court, altered, of course, to 
4et fertk the ol^ects of the court. 
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FoBM xni. 

Snmmonfl for a Blilitary Witness. 

Qbrsbal Coubt-Mabtxal Rooics, 

Wbot Ponrr, N. T., 



To 



-, 187-. 



Infantry. 



Sir : Yon are hereby summoned to appear as a witness on the 

— day of , 187-, at — o'clock, a. m., before a General Oourt- 

Martial, convened at , by Special Orders from , for 

the trial of , Artillery. 



[Name] 
[Bank] 



Judge-Advocatek 



Form XIV. 
Oonrt-Martial Servioe— Citizen Witness. 

The XJkited States, 



To 



.,Dr. 



187-. 



For actual cost of his transportation, or travel- 
fare, while journeying to and from a Military 

Court, convened at , under the orders 

and per summons and statement hereto annexed : 

From to , between the — 

day of and the — day of , in traveling 

to said court. 

From to , between the — 

day of and the — day of , in return- 
ing from said court 

For per diem while traveling to and returning 
from said court between the places and dates 
above specified, days at % — per day 

For per diem while attending on said court as 

a citizen witness from the — day of to the 

— day of , inclusive, at $ — per day, as per 

certificate herewith 



Dolls. 




Ct0. 
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OOUNTT, 8i : 



On this day of , one thousand eight hundred and 

seventy- personally appeared before me, a „_ in 

and for the County aforesaid, , and made oatt in due 

form of law that the above account is correct and just ; that the 
statement annexed exhibits the actual expenses of his transporta- 
tion for and during the journeys above specified ; that he was ac- 
tually and necessarily occupied the number of days and between 
the dates stated in traveling to and returning from the court in 
obedience to the summons annexed ; and that he traveled in the 
customary reasonable manner. 



Ebcbived at , the of 187-. 

of , Paymaster, United States Army, the sum 

of dollars and cents, 

in full of the above account 

(duplicate.) 



Certificate on back of Voucher* 

I OERTirr that \ a citizen, has been 

in attendance as a material witness from the day 

of , 187 , to the day of 

_^ 187 , inclusive, before a General Court- 

Martial duly and legally appointed by Special Orders No. , 



Headquarters > and holden at 

this place, and that he was duly summoned thereto from 

Date, 



Place, Judge-Advocate. 

Note L— The alx^^e certificate is to be given in duplicate by the Jadge- 
Advocate, who will alao administer the oath in case of " citizen witnesses." 
Should the witness be a '• Government employ^/' those words will be inserted 
in the above certificate in place of the word " citizen." 

Note IL— In completing this voucher Judge- Advocates will be governed 
by the provisions of Q. O. 97, A. Q. O., September 8, 1879. 
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FOBM XV. 

Prooess of Attachment. 

The Pbesidekt of the United States of Amesioa : 
To , 



Stationed at * 

Greeting : 

Whereas, a General Oourt-Martial of the United States was 

duly convened at , on the — day of , 187-, pursuant to 

Special Orders No. — , of , 187-, from Headquarters , 

a copy of which said order is hereto annexed, marked '' A ; " and 

whereas^ on the — day of — , 187-, at y the said General Court- 

Martial having been first duly sworn, of the United States 

Army, was duly arraigned and his trial proceeded with on a cer- 
tain charge, instituted at the prosecution of the United States, for 

the offense of under the la>vs of the United States, a copy of 

which is hereto annexed, marked ** B." And whereas, one 

of in the was, on the — day of , 18?-, personally 

8er\'ed with a subpoena (a duplicate of which is hereto annexed, 
marked "C"), directing him to appear and testify in said cause 
at the time and place therein commanded ; and^ whereas, the said 

did, on the — day of , 187-, fail and neglect to appear 

before said court or testify in said cause, as required by said sub- 
poena, and still fails and neglects to appear and testify in said 
cause, he being a necessary and material witness therein, and no 
just excuse has been offered for such neglect : 

Now, therefore, under and by virtue of Section 1202 of the 
Revised Statutes of the United States, you are hereby commanded 

that you take the said wherever he may be found 

within the United States, and him safely keep, and bring you his 
body without delay before the said General Court-Martial convened 

at said ^ and of which , United States Army, 

is President, at the court-room thereof on the day of , 

187-, at — o'clock in the forenoon, at the opening of said court, 
to then and there testify in the said cause of the United States 

versus , now depending, and then and there to be 

continued and tried. 

And have you then and there this writ. 

By order of the Court. 

In witness whereof^ I, as Judge-Advocate of said Court, duly 
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appointed and swom^ have hereto set my hand and seal^ at 

thifl day of , 187-. 

[Name] , [seal] 

[Bank] . 

Judge-Advocate* 



Poem XVT. 



Application for a Writ of Habeai Oorpiu ad 

Testificandiim.^ 

To THE HONOBABLB , 



Judge of the United States for the 



The petition of — > [Name of Judge-Advocate"] re- 

spectf ally shows that a Qeneral Court- Martial of the United States 

was duly convened at on the — day of ^ 187-, pursuant 

to Special Orders No. — of , 187-, from Headquarters , 

a copy of which said order is hereto attached, marked "A," and 

that on the — day of , 187-, at the said General 

Oourt-Martial having been first duly sworn, of the 

United States Army, was duly arraigned and his trial proceeded 
with on a certain charge, instituted at the prosecution of the 

United States, for the offense of under the laws of the 

United States, a copy of which is hereto annexed, marked '* B ;'* 
and your petitioner further says that [Name of wit- 
ness] is, as he believes, a material and necessary witness for the 
prosecution [or defense] in said trial, that the trial cannot safely 
proceed without his testimony, and that it is not practicable to 
take his deposition under the 91st Article of War. And your 
petitioner further says that, as he is informed and believes, said 

is now confined in the , charged, with [or 

undergoing sentence for] , in the custody of the sheriff of 

, [or as the case may Jc,] and unable to attend as a witness 

in said trial. 

Wherefore your petitioner, as Judge- Advocate of said General 
Oourt-Martial, and at request of said Oourt, prays that a writ of 
habeas corpv^ ad testificandum may be issued by this honorable 

Oourt, commanding the production of said before 

Baid General Oourt-Martial at on the — day of > 187-, 

> Ghudner's PTactical FormB. 
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to then and there testify, according to law, all that he may know 
concerning the pending canse then and there to he continued and ^ 
tried of the United States versus . 



[Name of Judge-Advocate] , 

[Bank] = . 

State op , I . 

COXJHTT OP . \ 

On the — day of , 187-, personally appeared hefore me, 

the above named [Name of Judge-Advocate], and 

made oath to the tmth of the foregoing petition. 

— ' — [Signature of officer administering oath]. 



Form XVII. 

Interrogatories and Annexed Deposition.^ 

Oenebal Coubt-Mabtial. 

Thb Uwitbd States 1 To [Ifame of person and ad- 

vs. > dress who takes deposition. Jfnat known 

' — [Name of prisoner.'] J then to he filled vp on return. 



Interrogatories to be administered, under the Olst Article of 

War, to , [Natne of witness], of 

[residence], in the above entitled case now pending, and to be 
tried before the United States General Court-Martial convened at 
, pursuant to Special Orders No. — from Head- 
quarters Department of the , of , 187-, and whereof 

is President, and is Judge- Advocate* 

Interrogatories by the Judge-Advocate [or prisoner.] 

First Interrogatory : Please state your full name, occupation, 
and present residence ? 

Second Interrogatory : Do you know ■ , the pri&- 

oner [or accused, as the case may he,] if so, state how long you 
have known him, and how you know him to be the defendant in 
this trial ? 

Third Interrogatory : ♦ ♦ • • 

Fourth Interrogatory: etc., etc. 

****** 

****** 

> Qardner'B Practical Fomm. 
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Last Interrogatory : Do you know anything further relating to 
this cause now in hearing, if so, state it ? 

CrosS'Interrogatories by prisoner [or Judge-Advocate.} 

Pirst cross-interrogatory : • • • • 

Second cross-interrogatory : etc, etc., etc. 

♦♦♦♦♦♦ 

♦ . ♦ ♦ ♦ * * 

Re-direct Interrogatories hy Jtidge-Advocate \pr prisoner.'] 
First re-direct interrogatory : 

Re-cross Interrogatories hy prisoner [or Judge- Advocate.] 
First re-^sross interrogatory: 

****** 

First Interrogatory hy Court : [where Court desires to pro- 
pound questions,'] 

****** 
****** 

By order of the Court. 

[Name] — ^ 

[Rank] 



Judge-Advocate. 



ANNEXED DEPOSITION. 



The United States 
[Prisaner'i name.] ^ 



Deposition oftoUneas under 91«f ArUOa 
of War. 



State of - 
County op 



-}*" 



, the witness above named, being carefully ex- 
amined and cautioned, and duly sworn [or affirmed] according to 
law, to tell the truth, the whole truth, and nothing but the truth, 
relating to the above entitled case, doth depose [or affirm] and say 
for full answers in evidence, respectively, to all and each of the 
ioregoing interrogatories and cross-interrogatories as follows : 
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To the first interrogatory by Judge^Advocate \or prisoner J] 
****** 

To the second interrogatory by Judge^Advocate [or prisoner.l 
****** 

To the first cross-interrogatory by prisoner [or Judge-Advocate.'] 
****** 

&C. &C. &C. &C &0. 

and farther deponent [or affiant] saith not. 

Sabecribed and Bworn [or ajjhfned] ) 
tohei 

187-. 

[Signature of officer administering oath,] 



to before me thia — day of , > [Sigfud by wtn6S$] 



FOEM XVIIL 



Return to a writ of Habeas Corpus issued by a State 
Judge, requiring production of the body of an en* 
listed man.^ 



New York Supreicb Court, Cctt 

A2n> COITNTT OF NBW YORK. 



I 



In re application on Habeas Corpus for the production of Private 
, Battery " M/' 3d ArtiUery. 

To THE HoKOEABLB , Judge of . 

Sie: 

I have the honor to make return to the within writ of habeas 

corpus issued in the case of , a private soldier in the 

service of the United States ; that the said is a 

regularly enlisted soldier, and held to service in the Army of the 

United States by virtue of said enlistment ; that the said 

was regularly enlisted in the service of the United States 



according to the rules and regulations of the recruiting service for 
enlisting recruits, by his signing the proper statement or declara- 
tion, and by taking the oath required for recruits to take ; and that 
the recruit was regularly examined by the surgeon appointed for 

that purpose. 

^ This oorreaponds largely to the actual form used by General Batterfield 
while in charge of the recruiting service, at a time when Buoh wiita were 
constantly issaed from State coorts. 
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thereof less than that for which he receives a certificate 
or receipt ; or 
Giving re- Who, being authorized to make or deliver any 

^SS^^i paper certifying the receipt of any property of the 
United States, furnished or intended for the military 
service thereof, makes, or delivers to any person, such 
writing, without having full knowledge of the truth of 
the statements therein contained, and with intent to 
defraud the United States ; or 
^on^i y^^o steals, embezzles, knowingly and willfully 

leiiiDg, etc. misappropriates, applies to his own use or benefit, or 
wrongfully or knowingly sells or disposes of any ord- 
nance, arms, equipments, or ammunition, clothing, 
subsistence stores, money, or other property of the 
United States, furnislied or intended for the military 
service thereof; or 

Bnymg pnbiic Who knoioingly purchases, or receives in pledge 
erty. for any obligation or indebtedness, from any soldier, 
oflScer, or other person who is ^ part of or employed in 
said forces or service, any ordnance, arms, equipments, 
ammunition, clothing, subsistence stores, or other pro- 
perty of the United States, such soldier, officer, or 
other person not having lawful right to sell or pledge 
the same. 

Shall, on conviction thereof, be punished by fine or 
imprisonment, or by such other punishment as a court- 
martial may adjudge. And if any person, being guilty 
of any of the offenses aforesaid, while in the military 
service of the United States, receives his discharge, or 
is dismissed from the service, he shall continue to be 
liable to be arrested and held for trial and sentence by 
a court-martial, in the same manner and to the same 
extent as if he had not received such discharge nor 
been dismissed. 

ck>iidact nnbe- Art. 61. — Any officer who is convicted of conduct 
cer and genUe- Unbecoming an officer and a gentleman, sJiall be dis- 

num. • 7 ^ J.1 

missed from the service. 

Crimes and Art. 62. — All Crimes not capital, and all disorders 

prejudice of and ueglects, which officers and soldiers may be guilty 

piine. of, to the prejudice of good order and military disci- 



APPENDIX. 389 

pline^ thongh not mentioned in the foregoing articles 
of war, are to be taken cognizance of by a general, or a 
regimental, garrison, or field-officer's court-martial, 
according to the nature and degree of the offense, and 
punished at the discretion of such court 

Aet. 63. — All retainers to the camp, and all persons Betainenof 
serving with the armies of the United States in the field, ^*™^' 
though not enlisted soldiers, are to be subject to orders, 
according to the rules and discipline of war. 

Art. 64. — The officers and soldiers of any troops, AUtroopflsab- 

"^ '^ ject to articles 

whether militia or others, mustered and in pay of the of war. 
United States, shall, at all times and in all places, be 
governed by the articles of war, and shall be subject to 
be tried by courts-martiaL 

Art. 65. — Officers charged with crime shall be Arroat of oin- 

,j J /5ji«j.T.'i_ 1 J. oera accused of 

arrested and confined m their barracks, quarters, or crimea. 
tents, and deprived of their swords by the commanding 
officer. And any officer who leaves his confinement 
before he is set at liberty by his commanding officer 
shall be dismissed from the service. 

Art. 66. — Soldiers charged with crimes shall be con- Soidiwa ac- 

*' cused of crime. 

fined until tried by court-martial, or released by proper 
authority. 

Art. 67. — KTo provost-marshal, or officer command- Receiving pria- 

* oners. 

ing a guard, shall refuse to receive or keep any prisoner 
committed to his charge by an officer belonging to the 
forces of the United States ; provided the officer com- 
mitting shall, at the same time, deliver an account in 
writing, signed by himself, of the crime charged against 
the prisoner. 

Art. 68. — Every officer to whose charge a prisoner Report of pria- 
is committed, shall, within twenty-four hours after 
such commitment, or as soon as he is relieved from 
his guard, report in writing, to the commanding 
officer, the name of such prisoner, the crime charged 
against him, and the name of the officer committing 
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him ; and if he fails to make snch report, he shall be 
punished as a court-martial may direct. 

^nerw?§i'*'*t' '^^^' ^^' — ^^^ Officer who presumes, without proper 
authority; f»- mitliority , to release any prisoner committed to his 
charge, or suffers any prisoner so committed to escape, 
shall be punished as a court-martial may direct. 

Duration of Art. 70. — No officer or soldier put in arrest shall be 

coxiilnement. j.«ji* /> i. ^i * i m ^ 

continued m confinement more than eight days, or 
until such time as a court-martial can be assembled. 

^copyof Art. 71. — When 3,ti oMcer is put in arrest /"or the 

ehatges and m r j 

time of trial, purpose of trial, except at remote military posts or sta- 
tions, the officer by whose order he is arrested shall 
see that a copy of the charges on which he is to be 
tried be served upon him within eight days after hia 
arrest, and thaf he is brought to trial within ten days 
thereafter, -wwZcs^ the necessities of the service prevent 
such trial ; and then he shall be brought to trial with- 
in thirty days after the expiration of said ten days. If 
a copy of the charges be not served, or the arrested 
officer be not brought to trial, as herein required, the 
arrest shall cease. But officers released from arrest, 
under the provisions of this article, may be tried, when- 
ever the exigencies of the service shall permit, within 
twelve months after such release from arrest. 

Who may ap- Art. 72. — Any ^ew^raZ officer Commanding the army 
ooi^mtftial. of the United States, a separate army, or a separate 
department, shall be competent to appoint a general 
court-martial, either in time of peace or in time of war. 
But when any such commander is the accuser or prose- 
cutor of any officer under his command, the court shall 
be appointed by the President, and its proceedings and 
sentence shall be sent directly to the Secretary of War, 
by whom they sJiall be laid befolre the President, for 
his approval or orders in the case. 

couamandcrfl Art. 73. — In time of War the commander of a di- 

of divisions , 

and separate visiou, or of a Separate brigade of troops, shall be com- 

brigades may ' . ^ *^ , . , t^ . i 

appoint in petcut to appoint a general court-martial. But when. 

time of war. ^ , j • ^i . ^ 

such commander is the acoiiser or prosecutor oi any 
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person under his command, the oouri shall be appointed 
by the next higher commander. 



Art. 74. — Officers who may appoint a coart-mar- jQ^ge-advo- 
, shall be 
for the same. 



tial^ shall be competent to appoint a judge-ad Yocate 



Art. 76. — General courts-martial may consist of Membew of 
any number of officers from five to thirteen, inclusive ; martial, 
but they shall not consist of less than thirteen when 
that number can be convened without manifest injury 
to the service. 

Art. 76. — When the requisite number of officers to vvhen reqni- 

^ , Bite nnmber 

form a general court-martial is not present in any post not at a poat. 
or detachment, the commanding officer shall, in cases 
which require the cognizance of such a court, report 
to the commanding officer of the department, who 
shall, thereupon^ order a court to be assembled at the 
nearest post or department at which there may be such 
a requisite number of officers, and shall order the party 
accused, with necessary witnesses, to be transported 
to the place where the said court shaU be assembled. 

Art. 77. — Officers of the regular armv shall not be Regular otn- 

" cere ; on what 

competent to sit on courts-martial to try the officers courts may sit. 
or soldiers of other forces, except as provided in Ar- 
ticle 78. ' 

Art. 78.. — Officers of the Marine Corps, detached Marine ana 
for service with the Army by order of the President, officer" aSJ 
may be associated with officers of the Regular Army ^ courts? 
on courts-martial for the trial of offenders belonging to 
the Regular Army, or to forces of tlie Marine Corps so 
detached ; and in such cases the orders of the senior 
officer of either corps, who may be present and duly 
authorized, shall be obeyed. 

Art. 79. — Officers shall be tried only by general officers triable 
courts-martial ; and no officer shall, when it can be courts-martial. 
avoided, be tried by officers inferior to him in rank. 
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^® w^?.^" Art. so.— In time of war a field-officer may be de- 
tailed in every regiment, to try soldiers thereof for 
offenses not capital ; and no soldier, serving with his 
regiment, shall be tried by a regimental (a) garrison 
court-martial when a field-officer of his regiment may 
be detailed. 

^*wmS**^ Art. 81. — Every officer commanding a regiment or 
corps shall, subject to the provisions of article eighty, 
be competent to appoint, for his own regiment or corps, 
courts-martial, consisting of three officei*s, to try offen- 
ses not capital. 

GaniBon Art. 82. — ^Every officer commanding a garrison, 

fort, or other place, where the troops consist of differ- 
ent corps, shall, subject to the provisions of article 
eighty, be competent to appoint, for such garrison or 
other place, courts-martial, consisting of three officers, 
to try offenses not capital. 

Jurisdiction of Art. 83. — Eegimcutal and garrison courts-martial, 
regimental, ' and field officcrs detailed to try offenders, shall not 
conrte. havc powcr to try capital cases or commissioned officers, 
or to inflict a fine exceeding one month's pay, or to im- 
prison or put to hard labor any non-commissioned 
officer or soldier for a longer time than one mouth. 

Oftth of mom- Art. 84. — The judge-advocate shall administer to 
martial, each member of the court, before they proceed upon 
any trial, the following oath, which shall also be taken 
by all members of regimental and garrison courts-mar- 
tial : " You A B, do swear that you will well and truly 
try and determine, according to evidence, the matter 
now before you, between the United States of America 
and the prisoner to be tried, and that you will duly 
administer justice, without partiality, favor, or affec- 
tion, according to the provisions of the rules and arti- 
cles for the government of the armies of the United 
States, and if any doubt should arise, not explained by 
said articles, then according to your conscience, the 
best of your understanding, and the custom of war in 

(a) The word or omitted from the roll. 
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like cases ; and yoa do furfher swear that yoa will not 
divulge the sentence of the court until it shall be pub- 
lished by the proper authority ; neither will you disclose 
or discover the vote or opinion of any particular mem- 
ber of the court-martial^ unless required to give evi- 
dence thereof as a witness, by a court of justice, in a 
due course of law. So help you God/' 

Art. 85. — When the oath has been administered tooathof jndge- 
the members of a court-martial, the president of the 
court shall administer to the judge-advocate, or person 
officiating as such, an oath in the following form: 
" You, A B, do swear that you will not disclose or dis- 
cover the vote or opinion of any particular member of 
the court-martial, unless required to give evidence 
thereof, as a witness, by a court of justice, in due 
course of law ; nor divulge the sentence of the court to 
any but the proper authority, until it shall be duly dis- 
closed by the same. So help you God." 

Abt. 86. — ^A court-martial may punish, at dfocr^ contempts of 

,. , • J • court. 

tion any person who uses any menacing words, signs, 
or gestures, in its presence, or who disturbs its proceed- 
ings by any riot or disorder. 

Abt. 87. — ^AU members of a court-martial are to Bebayior of 

members. 

behave with decency and calmness. 

Abt. 88. — Members of a court-martial may be chal- ^^^^^^^^Jj^i ^^ 
lenged by a prisoner, but only for cause stated to the 
court. The court shall determine the relevancy and 
validity thereof, and shall not receive a challenge to 
more than one member at a time. 

Abt. 89. — When a prisoner, arrai^ed before a Prisoner 

, * •» • t standing mute. 

general court-martial, from obstinacy ana deliberate 
design, stands mute, or answers foreign to the purpose, 
the court may proceed to trial and judgment, as if the 
prisoner had pleaded not guilty. 

Abt. 90. — The judge-advocate, or some person de- ^te**^J^ 
puted by him, or by the general or officer commanding ^^°' *nd 
the army, detachment, or garrison, shall prosecute in prisoner. 
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the name of the tJnited States, but when the prisoner 
has made his plea, he shall so far consider himself 
connsel for the prisoner as to object to any leading 
question to any of the witnesses, and to any question 
to the prisoner, the answer to which might tend to 
criminate himself. 

Depoiitioiu. Abt. 91. — The depositions of witnesses residing be- 
yond the limits of the State, Territory, or district, in 
which any military court may be ordered to sit, if taken 
on reasonable notice to the opposite party and duly au- 
thenticaied, may be read in evidence before such court 
in cases not capital. 

^'^neL, ''**" '^^^^ ^^' — ^^ persons who give evidence before a 
court-martial shall be examined on oath, or affirmation, 
in the following form : " You swear (or affirm) that 
the evidence you shall give, in the case now in hearing, 
shall be the truth, the whole truth, and nothing but 
the truth. So help you God." 

Continnanoes. j^^j; 93..^A court-martial shally for reasonable 
cause, grant a continuance to either party, for such 
time, and as often, as may appear to be just : provided. 
That if the prisoner be in close confinement, the trial 
shall not be delayed for a period longer than sixty days. 

^^™M *^'" -A-BT. 94. — Proceedings of trials shall be carried on 
only between the hours of eight in the morning and 
three in the afternoon, excepting in cases which, in the 
opinion of the officer appointing the court, require im- 
mediate example. 

Order of tot- Art. 96. — Members of a court-martial, in giving 
their votes, shall begin with the youngest in com- 
mission. 

Sentence of Art. 96. — "No person shall be sentenced to suffer 
*** death y except by the concurrence of two-thirds of the 
members of a general court-martial, and in the cases 
herein eospressly mentioned, 

FenitentiArfei. Art. 97. — No person in the military service shall, 
under the sentence of a court-martial, be punished by 
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ymfinement in a penitentiary, unless the offense of 
which he may be conyicted wonld, by some statute of 
the United States, or by some statute of the State, 
Territory, or district in which such offense may be 
committed, or by the common law, as the same exists 
in such State, Territory, or district, subject such con- 
yict to such punishment. 

Art. 98. — No person in the military service shall ^ioMi*««» «*«. 
be punished by flogging, or by branding, marking, or 
tattooing on the body. 

Art. 99. — No officer shall be discharged or dis- ?,|^"g® "4 
missed from the service, except by order of the Pros- ouicorB. 
ident, or by sentence of a general court-martial ; and 
in time of peace no officer shall be dismissed, except in 
pursuance of the sentence of a court-martial, or in mit^ 
igation ther^f. 

Art. 100. — When an oflBcer is dismissed from the PubUcation of 
service for cowardice or fraud, the sentence «AaK iered for cov- 
further direct that the crime, punishment, name, and fnnd. 
place of abode of the delinquent shall be published in 
the newspapers in and about the camp, and in the 
State from which the offender came, or where he usu- 
ally resides ; and after such publication it shall be 
scandalous for an officer to associate with him. 

Art. 101. — ^When a court-martial suspends an offi- fibDuroennon of 
cer from command, it may also saspend his pay and ^'* ^^' 
emoluments for the same time, according to the nature 
of his offense. 

Art. 102. — ^No person shall be tried a second time no penon 
for the same offense. SSi ^'StlnS! 

etc. 

Art. 103. — ^No person shall be liable to be tried Ltmiution of 

tlmo of pros^ 

and punished by a general court-martial for any of- cuUon. 
fense which appears to have been committed more than 
two years before the issuing of the order for such trial, 
unless, by reason of having absented himself, or of some 
other manifest impediment, he shall not have been 
amenable to justice within that period. 
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Approval of ^KT. 104.-^0 Sentence of a court-martial shall be 

sentence oj 

officer order- carried into Execution until the wJwle proceedings shall 
have been approved by the officer ordering the court, 
or by the officer commanding for the time being. 

Confirmation ^BT. 105. — N"o Sentence of a court-martial, inflict- 

of death sen- ' ^ 

tence. \ng the punishment of death, shall be carried into exe- 
cution until it shall have been confirmed by the Presi- 
dent ; except in the cases of persons convicted, in time 
of war, as spies, mutineers, deserters, or murderers, and 
in the cases of guerilla marauders, convicted, in time 
of war, of robbery, burglary, arson, rape, assault with 
intent to commit rape, or of violation of the laws and 
customs of war ; and in such excepted cases the sen- 
tence of death may be carried into execution upon 
confirmation by the commanding general in the field, 
or the commander of the department, as the case 
may be. 

conflrmation Art. 106. — In time of peace no sentence of a court- 

of diamieaals * 

in tinw of martial, directing the dismissal of an officer, shall be 
carried into execution 
firmed by the President. 



carried into execution until it shall have been con- 



Diemisaai by Aet. 107. — Ifo sentence of a court-martial, ap- 

division or » a t ^ .^ ■! ^ J • • • • 

brigade coart8.|70t77rea by the Commander of a division or of a sepa- 
rate brigade of troops, directing the dismissal of an 
officer, shall be carried into execution until it shall have 
been confirmed by the general commanding the army 
in the field to which the division of brigade belongs. 

General offl- Art. 108. — No sentence of a court-martial, either 

oen; sentences ' 

respecting, m time of peacc or in time of war, respecting a general 
officer, shall be carried into execution, until it shall 
have been confirmed by the President. 

Confirmation Art. 109. — All Sentences of a court-martial may be 
dering conrt confirmed and carried into execution by the officer or- 
dering the court, or by the officer commanding for the 
time being, where confirmation by the President, or by 
the commanding general in the field, or commander of 
the department, is not required by these articles. 
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Akt. 110.— No sentence of a field-officer, detailed of^^'^'Sd'^lS- 
to try soldiers of his regiment, shall be carried into cere'^ten- 
execution, until the whole proceedings shall have been 
approved by the brigade commander, or, in case there 
be no brigade commander, by the commanding officer 
of the post. 

Abt. 111. — Any officer who has authority to carry Snapennion of 

• 1 ,-, M ^f.T >•■»•• 7*^ aentenoes of 

into execution the sentence of death, or of dismissal of death or dJo- 

mlBsal 

an officer, may suspend the same until the pleasure of 
the President shall be known ; and, in such case, he 
shall immediately transmit to the President a copy of 
the order of suspension, together with a copy of the 
proceedings of the court. 

Abt. 112. — Every officer who is authorized to order pardon and 
a general court-martial, shall have power to ^ar^n or aenunoM. 
mitigate any punishment adjudged by it, except the 
punishment of death or of dismissal of an officer. 
Every officer commanding a regiment or garrison in 
which a regimental or garrison court-martial may be 
held, shall have power to pardon or mitigate any pun- 
ishment which such court may adjudge. 

Abt. 113. — Every judge-advocate, or person acting prooeedfogv 
as such, at any general court-martial, shall, with as jndgo-Advo- 
much expedition as the opportunity of time and dis- ^^ 
tance of place may admit, forward the original pro- 
ceedings and sentence of such court to the Judge- Advo- 
cate General of the Army, in whose office they shall be 
carefully preserved* 

Abt. 114. — Every party tried by a general court- Pwtr entitled 
martial sJuill upon demand thereof, made by himself or 
by any person in his behalf be entitled to a copy of the 
proceedings and sentence of such court 

Abt. 116.— a court of inquiry, to examine into the q22?%SwoJ- 
nature of any transaction of, or accusation or imputa- ^•'^ 
tion against, any officer or soldier, may be ordered by 
the President or by any commanding officer ; but, as 
courts of inquiry may be perverted to dishonorable 
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purposes^ and may be employed^ in the hands of weak 
and enyioQS commandants, as engines for the destrac- 
tion of military merit, they shall never be ordered by 
any commanding officer^ except upon a demand by the 
officer or soldier whose conduct is to be inquired ol 

iiemben of Art. 116. — A court of inquiiT shall consist of one 

court of in* ^^ ^ j 

qoiry. or more officers, not exceeding three, and a recorder, to 
reduce the proceedings and eyidence to writing. 

b«?" M™T" '*'^^* ^^^' — "^^^ recorder of a court of inquiry shall 
*^of S°uS"* *^^°^i^iBter ^ *h® members the following oath : " You 
shall well and truly examine and inquire, according to 
the evidence, into the matter now before you, without 
partiality, favor, affection, prejudice, or hope of re- 
ward : so help you God." After which the president 
of the court shall administer to the recorder the follow- 
ing oath : '* You, A. B., do swear that you will, ac- 
cording to your best abilities, accurately and impar- 
tially record the proceedings of the court and the evi- 
dence to be given in the case in hearing : so help you . 
God." 

2r?coSu^ '*'^^' ^^^" — -^ court of inquiry, and the recorder 
inqoiiy. thereof, shall have the same power to summon and eoD- 
amine witnesses as is given to courts-martial and the 
judge-advocates thereof. Such witnesses shall take the 
same oath which is taken by witnesses before courts- 
martials, (a) and the party accused shall be permitted 
to examine and cross-examine them, so as fully to in- 
vestigate the circumstances in question. 

optoion; when Aet, 119. — A court of inquiry shall not give an 
opinion on the msrits of the case inquired of^ unless 
specially ordered to do so. 

Anthentitttion Aet. 120. — The proceedings of a court of inquiry 

•of proceedings C^,,. «i i 

of <^^^' ^^' must be authenticated by the signatures of the recorder 
and the president thereof, and delivered to the com^ 
manding officer. 

(a) ^ in the BolL 
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Abt. 121* — The proceedings of a conrt of inquiry ^j!^!^^^, 
may be admitted as evidence by a court-martial, in ^^^^^JJJJ "■ 
cases not capital^ nor extending to the dismissal of an 
officer : Provided, That the circumstances are such 
that oral testimony can not be obtained. 

Abt. 122. — ^If, upon marches, guards, or in quar- com^d, 
ters, different corps of the army happen to join or do corps bappen 
duty together, the officer highest in rank of the line of 
the army, marine corps, or militia, by commission, 
there on duty or in quarters, shall command the whole, 
and give orders for what is needful to the service, un- 
less otherwise specially directed by the President, 
according to the nature of the case. 
• 

Abt. 123. — In all matters relating to the rank, du- Bogaiar nd 
ties, and rights of officers, the same rules and regula- ''^^'^ ^l 
tions shall apply to officers of the Begular Army and ^n^ ^ ^ 
to volunteers commissioned in, or mustered into said 
service, under the laws of the United States, for a 
limited period. 

Abx. 124. — Officers of the militia of the several Bank of mmu 
States, when called into the service of the ITnited States, ^th offl<^8^o? 
shall, on all detachments, courts-martial, and other ^^er^fonm ' 
duty wherein they may be employed in conjunction 
with the regular or volunteer forces of the ITnited 
States, take rank next after all officers of the like 
grade in said regular or volunteer forces, notwith- 
standing the commissions of such militia officers may 
be older than the commissions of the said officers 
of the regular or volunteer forces of the United 
States. 

Abt. 125. — In case of the death of any officer, the Deceued oo. 
major of his regiment, or the officer doing the major's *^*" 
duty, or the second officer in command at any post or 
garrison, as the case may be, shall immediately secure 
all his effects then in camp or quarters, and shall make, 
and transmit to the office of the Department of War, 
an inventory thereof. 
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COURTS OF INQUIRY, 

Established for what purpose, 270. 

Who may assemble, 270, 271. 

Composition of, 271. 

Recorder of, 271. 

Procedure of, 272-274. 

Members of, to take oath, 274. 

Right of challenge exists in, 274. 

Jurisdiction of, 274, 275. 

When to give an opinion, 275. 

Hours of sitting of, 275. 

Statute of limitation, not applicable to, 275. 

Open or closed court, 275, 276. 

Secrecy, 276. 

Record of, to be kept, 276. 

To whom forwarded, 213. 
Proceedings of, not a trial, 276. 
Rules of evidence on, 276, 277. 
An ofScer not entitled of right to, 277. 
Copy of record of, how obtained, 277. 
Contempts before, rule as to, 277. 
Proceedings of, may be admitted as evidence before courta- 

martial when, 350. 
How different from' a regimental court for doing justice, 52. 
COURTS-MARTIAL, 

Different kinds of, 24. 
General^ how composed, 24-26. 

Who may appoint, 30, 31. 

Number of members on, 24. 

When articles were first adopted, 24. 

May proceed when five members present, 25, 124. 

Reasons for selecting thirteen as maximum, 24. 

When less than thirteen detailed on, order required 
to state what, 25. 

Not required to remain at original number detailed, 25. 

Reduced below minimum competent for what pur- 
poses, 25. 

President of, who in English service, 26. 

Who in American service, 25. 

Who competent to sit as members of in English ser- 

• vice, 28. 



nrosz. 485 

C30UET8-MABTIAL, 

Competency to sit as members of, of medical officers 
and paymasters, 26-28. 
Of graduated cadets with brevet rank, 28. 
Of professors of the military academy, 29. 
Of officers of the marine corps, 29, 
Of chaplains, 28. 

Of milita and volunteer officers, 29. 
Mej^mmtalj how composed, 26. 

Number of members, 26. 
Originally, how composed, 26, 
Who may appoint, 81, 32. 
&armofi, how composed, 26. 

Who may appoint, 32-84« 
Fidd-officet^Sj how composed, 26. 

When established, 26. 
When authorised, 26. 
Who may appoint, 26. 
Field-officer cannot detail himself as, 33. 
Drumhead, in EngUsh service, 26. 
Mixed courts, 29. 
Milita and volunteer courts, 29. 
Staff-offioers of superior rank may be detailed, by garrison 

commander, 32, 33. 
Courts of justice within the meaning of article 84, 116, 
Power of, to summon witnesses, 224. 
Cannot expel a member, 140, 141. 
Cannot punish judge-advocate, 283. 
Cannot excuse a member, 143. 

Must proceed to judgment unless nolle pronqui entered, 148. 
Control over, 144, 145. 

Jurisdiction of, (See Jurisdiction and Members.) 
CREDIBILITY OF WITNESSES, 

(See Witnesses.) 
CRIMES, (See Frincipab and Accessaries.) 

Definition of, 352. 
At common law, how divided, 352. 
Parties to, how classified, 358. 
CRIMINATING QUESTIONS. 

Witnesses cannot refuse to answer, 844, 845. 
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CmSTOM OF WAB, 

How defined, 21. 

A Bonrce of military law, 21. 

Finds its applicability principally when, 21* 

D. 

DEATH, 

Finding nnder article, requiring penalty of, 150, 151. 

Sentence of, requires approval of President when, 187. 
In time of war, how approved, 187. 
DEGRADING QUESTIONS. 

(See Witnesses.) 
DELAYS, 

Application for, when to be made, 127. 

When asked for, accused required to state what, 127. 

To make statement^ allowed, 135. 
DEPARTMENT COMMANDER, 

Effect of absence of, from department, 186. 

May set aside proceedings of minor courts, 189. 
DEPOSITIONS, 

When allowed to be taken, 121, 122. 

What necessary to allow reading of, 122, 123. 

Where opposite party consents, may bo read in certain 
cases, 122. 

By whom authenticated, 122, 123. 
DESERTERS, 

How punished, 170, 172. 
DESERTION. What regarded as, 256. 
DISMISSAL 

Of an officer, how approved, 185, 188. 
DIVULGING SENTENCE, 

{See Sentence.) 
DOCUMENTS, 

The term, includes what, 348. 

What primary evidence of, 305. 

Public, definition of, 348. 

Proof and effect of, 348. 

Handwriting in, how proved, 361. 
DRUNKENNESS, {See Intoxication.) 

On duty, what regarded as, 248'253« 
DYER, General, case of, 274. 
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DYING DECLARATIONS, 

When admitted in evidence, 810. 

E. 

EMBEZZLEMENT, 

Definition of, by common law, 367. 
As enlarged by Congress, 367, 368. 
In charges of, transcript from Treaaoiy books^ 
how regarded, 302, 308. 

ENEMT, 

Relieving tne, 253, 254. 

Corresponding with the, 254, 255. 
Meaning of term, 253. 
ENLISTMENT, 

What constitntes, so as to render person amenable to trial, 802. 
EVIDENCE, 

Rules of, on courts-martial, 114, 300. 

On courts of inquiry, 276, 277. 
Courts cannot depart from rules of, 114. 
Effect of, depends on credibility of witnesses, 114. 
Definition of, 301. 

Originating, by courts-martia], 133, 134. 
Divisions of, 301. 
As to nature, how classified, 301. 
Primary, defined, 301. 

What regarded as primary, in cases of orders, 805, 
Best, must be produced, 302. 
Exceptions, to this rule, 302, 303. 
Secondary^ when allowed, 303. 

What to be shown before allowed, 808. 

Refers chiefly to what, 303. 

In cases of lost document, 303. 

Where document is in hands of opposite party, 
303, 304. 

Where document is in hands of third parties, 804 

Degrees of, 304, 305. 

Introduction of weaker, how regarded, 305. 
Direct^ definition of, 805. 

How derived, 305. . 
OircufMtantial^ definition of, 306. 

Of two kinds, 306. 
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EVIDENCE, 

Circumstantial^ conoluaive, when, 896. 

Presumptive, when, 806, 
Value of presumptions, 806, 808. 
Presumptions, how divided, 306. 

Of law, what, 806. 
Of fact, what, 806. 
Jlearsayy definition of, 807, 308. 

Reasons for not admitting, 808. 
What not regarded as, 808, 309. 
Exceptions to rule rejecting, 810, 811. 
Dying declarations, when admitted in, 810. 
Testimony on former trial, how proved, 810, 81 1, 
Object of, 312 

Must be confined to point at issue, 312,818. 
Object of this rule, 312. 
Exceptions to this rule, 313, 315. 
Of facts tending to prove other facts not generally ad- 
mitted, 312 
Only substance of issue need be proved, 316. 
Bules of, as to matter of substance, 316, 317. 
As to matter of de^ciption, 317, 318. 
Regarding averments, as to name, 818, 820. 

As to time, 820. 
As to place, 821. 
As to value, 821. 
As to mode of oomsEiittLDg an 
offense, 821. 
As to written documents, 822. 
Variance in charges, and how corrected, 319, 820. 
Affirmative of issue to be proved, 322. 

Not to be confounded with negative, 822. 
And negative, mean what, 822. 
Tests, for determining where burden of proof lies, 822, 828. 
Instruments of, 324. 

Confessions, when admitted as, 388, 840. 
Must be voluntary, 838. 
What not regarded as voluntary, 888. 
Official character of person to whom made 

does not affect admissibility of, 838. 
To private individual, how regarded^ 838. 
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EVIDENCE, 

Confessionfl^ who decides as to admisftion of, 389. 
Course of pracUoe, in receiving, 389. 
Of a person, not evidence against an accomplice, 

339. 
The whole to be taken, 389. 
Courts may believe parts of, 339. 
Rule as to facts discovered in conseqnenoe of, 

non-receivable, 339, 340. 
Credibility of, 340. 
Sufficiency of, 346, 347. 
Cumulative, how defined, 347. 

Not generally necessary, 347. 
Documentary, how defined, 347. 
Preferred to parol, 350. 

When introduced, opposite party entitled to what, 801. 
EXPERTS 

May testify as such, in certain cases, 342. 

Not to give opinion on general merits, 342. 

May testify as to customs of service, 342. 

When caUed as witnesses, what to be first shown, 342. 

P. 

FALSE CERTIFICATES. {See Article 13.) 
FALSE MUSTER, 

Two witnesses required to prove, 846. 
FALSE RETURNa {See Article 8.) 
FELONIES, 

What regarded as. 353. 
FIELD-OFFICER'S COURT, 

{See Courts-MartiaL) 

Rule as to challenges on, 95. 

Field officers sitting as, not required to take oath, 119. 
FINDING, 

Deliberations on, 149, 150. 

Care to be exercised by members in, 149, 150, 

Not to be governed by personal knowledge, 150. 

Voting on, manner of, 150, 151. 

Questions on, determined by what vote, 151. 

Manner of recording, 151, 152. 

Cases of erroneous, 152, 153. 
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FINDING, 

Proper, what regarded as, 153-156. 

Not guilty of one article, bat guilty of another, coiieet 
when, 154-156. 

Honorable acquittal, when adopted on, 154. 

Failure to agree on, 157. 

Reconsidering, 157. 
FORGERY, 

Definition of, 369. 

When consummated, 369. 

Requisites to prove, 369. 
FORMER ACQUITTAL OR CONVICTION, 

What will constitute, 99. 

What will not constitute, 98. 

Plea of, privilege of accused, 99. 
FORMER PUNISHMENT, 

How regarded as a plea in bar, 109, 110. 
FORMS, 

Of order appointing a general court-martial, 401. 

A garrison court>martial, 402. 
A court of inquiry, 402. 

Of record of court-martial proceedings, 403. 
Field-officers court, 403. 
Revision, 408. 

Of indorsement of court-martial proceedings, 409. 

Of indorsement of envelope forwarding proceedings, 409. 

Of charges and specifications, 405. 

Of indorsement forwarding charges, 413. . 

Of subpoena for civilian witnesses, 413. 

Of affidavit of service of subpoena, 414. 

Of summons for military witnesses, 415. 

Of blank for payment of a citizen witness, 415. 

Of application for a writ of liabects corpus ad tesUfi- 
candumy 418. 

Of writ of attachment, 417. 

Of deposition, 420. 

Of return to writ of liaheas corpus^ 421. 
FRAUDS. 

{See Article 60.) 
FRTE, Lieut., case of, 36. 
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a. 

GARRISON COTJRTS^ 

(See Conrts-MartiaL) 
GASSAWAY, Lieut., case of, 100. 
GORDON, Lord Geoi^, case of, 308, 309. 
GUILLON, Surgeon, case of, 197. 
GUILTY KNOWLEDGE, 

What evidence allowed to prove, 318, 314. 
GT7NTHER, Sergeant^ case of, 259, 260. 
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Writ of, definition of, 295. 

By whom it maj be issued, 295. 

Cases in which it may be issued, 295, 296. 

Return to, how made, 296, 297. 

When to produce body on, 296, 298. 

When issued from state court, course to punue, 

297, 298. 
Suspension of, 298, 299. 
Manner of obtaining, 299. 
HABITUAL DRUNKENNESS, 

Cases of, how to be charged, 86. 
HALL, Capt., case of, 200. 
HANDWRITING, 

How proved, 351. 
HOMICIDES, 

{See Murder and Manslaughter.) 

Definition of, 361. 
How classified, 361. 

Justifiable^ different kinds of, 361, 862. 
Exeunahle, different kinds of, 362. 
By misadventure^ what, 362. 
In self-defense^ what, 362, 363. 
FeloniauSy definition of, 363. 
Include what, 363. 
HOSPITAL STEWARDS, 

Not to be reduced, 56. 

When triable by minor courts, 50. 
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HOURS OF SESSION, 

How limited, 144, 
HOWE, Capt, case of, 39, 40, 101. 

HUSBAND AND WIFE, 

{See Witoesftee.) 
Confessions of, how regarded, 389. 

I. 

IDIOTS, 

How defined, 103, 327. 

Cannot commit crimes, 103. 

Incompetency of, as witnesses, 327. 
IGNORANCE, 

Of law, no excuse, l65, 
INFAMY, 

What offenses included under term, 835. 

Persons convicted of, not competent to testify^ d35, 
INTENT, 

How established, 314. 

Where several are laid in an indictment, 317. 
INTERPRETER, 

May be appointed on military courts, 120. 

Oath of, 120, 121. 
INTOXICATION, 

How regarded as a plea in bar, 104, 105. 

J. 

JOINDER, 

When allowed, 145. 

Right of challenge, in case of, 145. 

Accomplices, when allowed to testify, in cases of, 880, 88L 
JUDICIAL COGNIZANCE, 

Courts take, of what, 347. 

In case of a pai*don, 196. 
JUDICIAL PROCEEDINGS, 

How proved, 348, 349. 
JUDGE-ADVOCATE, 

Who may be appointed as, 221. 

Must be appointed as such, 221. 

by whom, 221. 

May be relieved by convening authority, 284. 
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JTJDGE-ADVOCATE, 

Is not challeiigeable, 94. 

1>atie6 of, preliminary to trial, 222-227. 

As to summoning witnesses, 222-224. 

In securing rooms and stationery, 226, 227. 

during trials 227-232. 

Should supervise order and charges, 227. 

When two years appear to have elapsed before 

trial, to do what, 128. 

May request delay, 228. 

May open case with statement, 129, 229. 

Administers oaths, 228. 

Must be sworn, 228. 

Keeps the record^ 208, 229. 

Shonld announce close of prosecntion, 132. 

Has right of closing aigument, 186. 

Aignmcnt of, to contain what, 136, 137. 

When absent, proceedings suspended, 142. 

Beeponsibility of, 144. 234, 235. 

Shonld call attention of court to illegal prO' 

ceedings, 231. 

Cannot protest against action of conrt, 231. 

Cannot insist upon his opinion being entered 

on the record, 231. 

Opinion, when to give, 231. 

Responsibility for, 232. 

Right of court to, 232, 

Value of, 232. 

May be a witness, 233, 234. 

During deliberations on finding, 232, 233. 

Communications of, not received at that 
time, 150. 

Must not disclose vote in recording finding, 151. 

When to forward record, 181. 

To transmit record to whom, 213. 

How far under orders of the court, 87, 144, 233. 

Should exercise care in advising as to pleas, 
222, 230. 

Should give certificate of attendance to wit- 
nesses, 226. 
As prosecutor^ 229. 
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JUDGE-ADVOCATE, 

As prosecutor, cannot be punished by the conrt, 233. 

Not required to convict acciued, 229. 
As counsel for accused, 229, 230. 

judge-advocate corps. 

Duties of officers in, 220. 

judge-advocate general. 

Duties of, 219, 220. 
JURISDICTION, 

Of Congress over ceded places, 260, 261. 
Of courts of inquiry, 274, 276. 
Of courts-martial, how derived, 84. 

How limited, 34. 
Completeness of, 85. 
Members responsible for excess of, wheiij 

85-37. 
Practice in English service for excess o^ 36. 
Nature of, 36-39. 
Criminal, always, 37. 
Ori^nal, whtfn, 37. 
Appellate, when, 37, 38. 
Civil courts no right to interfere with when, 

37. 
Exclusive, over what offenses, 38. 
How extended in time of war, 38. 
Concurrent, when, 38, 39. 

In cases o^ with civil conrt^ 
which court to have pre- 
cedence, 39, 40. 
limitation of, as to time, 40-42. 

When introduced into our 

code, 41. 
In estimating, what to be re- 
garded order for trial, 41. 
After expiration of service, 43-48. 
General, 49-51. 

Offenses exclusively cognizable by, 

49-61. 
Over officers, 49. 
Over capital offenses, 50. 
What capital cases are subject to, 50* 
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JUBISDiCnON, 

Of courtMnartialy 

General^ In wnat cases ooncnrrent with 

minor conrts, 50. 
Minor, 61-56. 

Dependaupon what, 49. 
How limited as to offenses, 50. 
Does not extend to ofScers, 49. 
Limited by the punishment that can be 

inflicted^ 50. 
When question arises as to, what action 
^ to take, 50, 61. 

Regimental, to what offenders limited, 51. 
Under the 80th article, to what offenses 
limited, 61-56. 
Garrison, to what offenders limited, 55. 
Field-officer^s, limited to times of war, 65. 
As to persons, 66, 63. 

Officers and soldiers, 66. 

On parol, 56. 

On leave of absence,. 

66, 57. 
Betired, 56. 
Chaplains, 57. 
Professors and cadets of the military: 

academy, 67. 
Militia and volunteer troops, 58. 
Marine corps^ 58. 
Signal detachment, 58. 
Inmates soldiers' home, 59. 
Military prison, 59. 
Betainers to camp, 59-61. 
Contract surgeons, 61. 
Civil functionaries employed in seiv- 

vice, 61-^3. 
Post traders, 68. 
Citizens, 63. 

Ii. 

LARCENY, 

Definition of, 856. 
Bequisites to prove, d56-d58. 
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LAW. 

MUitary^ how defined, 16. 

How composed, 16. 

Sources of, 16-21. 

Aids for understandings 21-23. 

Difference between martial and, 10. 
Martial, as a foreign fact, 10. 

Effect of, in a foreign country, 10. 

Offenses under, how punished in Mexican War, 11» 

As a domestic fact, 11. 

How limited, 12-14. 

Views of, in England, 14. 

Martial rule better term than, 14. 

How carried out, 15. 

What may be done under, 16. 

To whom applicable, 16. 
LEADING QUESTION, 

Definition of, 340. 

Not permitted, on ezamination-in-chief, 340. 

Exceptions to this rule, 340, 341. 
Who decides as to allowing, 341. 
Permitted on cross-examination, 341. 
XTJNACY, 

Definition of, 103. 

Person not responsible for crimes committed during, 108» 

Incompetency of lunatics as witnesses, 327. 

Lucid intervals in, effect of, 103, 104, 327, 828. 



3f ACEJSNZIE, Commander, case of, 126. 
MALICE, 

Express, definition of, 364. 

When implied, 364. 

Test between murder and other homicide, 364* 
MANIFEST IMPEDIMENT, 

To trial, what constitutes, 41, 42. 

In case of deserters, 42, 43, 
.MANIFEST INJURY, 

Who decides when sufficient, to preyent maximum nmiilMr 
being detailed on court, 25. 



INDEX. 447 

MANSLAUGHTER, 

Definition of, 864. 

Distinction between mnider and^ 864, 865. 

How classified, 865. 

Yolantarj, defined, 865. 

Involuntary, defined, 365. 
MARINE CORPS, 

When subject to articles of war, 56. 
MAYHEM, 

Definition of, 861. 
MEMBERS OF COURTS-MARTIAL, 

Behavior of, 140. 
, May be tried for misbehavior, 140« 

Cannot be punished by the coart^ 140, 141. 

Gnilty of contempts, how punished, 141. 

When absent, when to resume seats, 142. 

Cannot be excused by court, 143. 

May be relieved by convening authority, 143. 

When responsible for their action, 35, 86, 146, 

Having knowledge of facts, how to act, 150. 
MEMORANDUM, 

Witnesses are allowed to use, when, 344. 
MILITARY ACADEMY, 

Superintendent of, may convene general courts-martial when,81« 

Professors and cadets of, liable to trial, 57. 
MILITARY COMMISSIONS defined, 280. 

History of, 278-280. 

Legality of, how recognized, 279, 280. 

Who may appoint, 280. 

Composition of, 280, 281. 

When constituted with leas than three membttn, SSI. 

Jurisdiction of, as to persons, 281'284» 

As to place, 284. 
As to time, 284. 

Mode of procedure of, 284. 

Members and judge-advocate of, to take an oath, 284. 

Punishments which may be inflicted by, 285. 

Record to be kept, 285. 

Confirmation of proceedings required, 285. 

Copy of proceedings, how obtained, 285. 

Proceedings of, cannot be reviewed by dvil ooarty 285. 
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MnjTABY PRISON, 

What regarded as, 169. 

Inmates of, how panished, 59. 

Citizena employed in, liable to trial by conrtMnartiaL when, 08, 
MILITIA, 

When sabject to articles of war, 58. 

May be called ont how, 58. 
MnUGAN, 

JSx parU, case of, 11-13, 989. 
MISDEMEANORS, 

Definition of, 853. 
MISFORTUNE OR CHANCE 

A good plea^ when, 105. 
MISTAKE, 

As to law, how regarded, 105, 108. 
MITIGATION, 

Definition of, 196, 197. 
MODOC INDIANS, 

Case of , 283. 
MONTH, 

Meaning of word, 180. 
MURDER, (560 Malice and Manalanghter.) 

Definition of, 363. 

Reqnisites to prove, 363, 864. 
MUTINY, 

Definition of, 244. 

Manner of quelling, 245. 

N. 

NECESSITY, 

. As a plea in bar, 108, 109. 
NON COMPOS MENTIS, 

A good plea in bar, 108. 

From sickness, 105. 
NOLLE PROSEQUI, 

Who may order, 143. 

Power of a court to order, 143, 144. 

O. 

OATH, 

Definition of, 118. 
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OATH, 

Of memben of general coart-martiali 118, 114^ 

Analyzed, 114, 117. 

How administered, 117. 

Of minor courts, 117-119. 

How administered, 118. 

How recorded, 119. 
Of jndge-advocate, 117. 

By whom administered, 117. 
Of witnesses, 119. 

How administered, 119. 

When administered, ISO. 

Of reporters, 150. 

Of clerks, 120. 

Of interpreters^ 120, 121. 

On ffoire dire, 119, 120. 

Of coorts of inquiry, of members, 121. 

Of recorder, 121. 

Of retiring boards, of members, 121. 

Of recorder, 121. 

OFFENSES, {See Crimes.) 

OFFIOERS, 

Meaning of word, 70. 

Disrespect towards commanding, 239, 240. 

Exercising discretionary powers, when responsible, 69. 

Allowing military stores to be damaged, 287. 

Accountability of, to civil authority, 88, 39. 

Conduct unbecoming, and gentlemen, 265-268. 

General, sentences of, how approved, 188. 

Dismissed, how alone restored, 199, 200. 

Punishment to, for releasing prisoners without authority, 75. 

Wrongs to, redress of, 248. 

Desertion of, 48. 

Retiring of, rule as to, 287. 

Retired, status of, 292. 

To what duties assignable, 292, 298. 

Privileges of, 292, 293. 

Residence of, 292. 

Right of to hold civil office, 292. 
Proceedings at law against, 294-300. 
Prosecuted in state courts, to pursue what course, 299. 
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OFFICERS, 

Pablie, who regarded as, 802. 
OFnCER-OF-THE^UARD, 

Required to receive prisoners when, 72~75« 
Reqoired to report what^ 75. 
OPINION, 

Of attorney general, effect of, 22. 

Jadge-advocate general, effect of, 22-23. 
Of memberB of conrta-martial, not to be disclosed, 115, 116. 
Witnesses, not allowed generally to give, 841, 842. 
Exceptions to the rule, 842, 848. 
ORDER. 

Officers to keep good, in their commands^ 256. 

ORDERS. 

General, how defined, 20. 

Published, part of lex scripta, 20. 

Verbal, part of lex non^cripta^ 21. 

Convening « court-martial of less than thirteen members, to 

state what, 25. 
When court sits beyond prescribed hours must state what^ 

141. 
^ Disobedience of, 106-108, 240-244. 
ORDNANCE SERGEANTS,. 
Not to be reduced, 56. 
When triable by minor courts, 56. , 

P. 

PARDON, 

Definition of, 194. 

Who may grant, 193, 194. 

yarious kinds of, 194-196. 

When complete, 195. 

Effects of a full, 195. 

May be granted when, 100, 196. 

Successor to reviewing officer may grant, 199. 

An order on duty regarded as, 199. ^ 

An order to attend as witness not regarded as^ 199. 

A good plea in bar, 100. 

Former arrest not a good plea of, 100. 
PARISH, Colonel, case of, 244. 
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PERJXIRY, 

Definition of, 369. 

Requisites to prove, 869, 870. 

Subornation off defined, 370, 371. 

What required to render complete, 371. 

A living witness of may be dispensed with, 846. 

Effect of a pardon for, 195. 

Person affirmed may commit^ 327. 
PLBAS, 

How defined, 95. 

Different kinds of, 95. 

Order of making, 96. 

In bar of trial, how divided, 96. 

To jurisdiction, when valid, 96, 97. 

Special, definition of, 97. 

When valid, 97-102. 

In abatement, what, 102. 

When resorted to, 102. 

In bar of judgment^ what, 102-110. 

To matter of charge, 110. 

After plea of guilty, evidence received when, 110-129. 

Of guilty or not guilty, 110, 111. 

Of guilty attaching no criminality, 110, 111. 

Controlling, 111, 112. 

Accused cannot be forced to disclose before trial, 222. 

Not to be used against parties in what cases, 344, 345. 

Standing mute when called to make, 111. 

When not according with statement^ 111. 
POE, lieut, case of, 57. 
PORTER, Major, case of, 228. 
PRESIDENT, 

Approval of court-martial proceedings. When required by, 187 
188. 

Power of, to revise court-martial proceedings, 193, 20t 

Of court-martial, who in English service, 25. 

duties of, 141. 
PREVIOUS CONVICTION, 

What regarded as evidence of, 835. 
PRINCIPALS 

Of the first degree, how defined,' 354. 

Of the second degree, how defined, 354. 
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PRINCIPALS 

may be tried when, 854, 855, 
PRIVILEGED COMMUNICATIONS, 

To counsel, how regarded, 882. 

Extends to clerks^ etc, of counsel, 83S. 

What not regarded as, 882. 

Confessions to cleigymen or physicianB not regarded as, 882, 
888. 

State secrets, regard^ as, 888. 

What included in term, 838. 
PROCEEDINGS, 

Time for reading orer, 210. 

Accused has right of being present at reading of, 210. 
PROVOST JUDGE OR COURT, 

Powers and duties of, 285, 286. 
PROTEST, 

Members or judge^vocate not entitled to, 181, 281-282. 
PUNISHMENTS, 

Object of, 159, 160. 

How prescribed, 160, 170. 

Which may be inflicted on officers^ 160-166, 

Which may be inflicted on 9oldierSj 166-170. 

Of death, how executed, 160, 161, 208-205. 

Of cashiering, effect of, 161. 

To be' published in newspapers when, 161, 162. 

Of dismissal, various kinds of, 162. 

Of suspension, effect of, 162-164. 

Reduction in rank of officers, how regarded, 164. 

Of confinement of officers, various kinds, 164-165. 

of soldiers, various kinds, 167-169. 

Of reprimand, 165, 166. 

Of dischai^ of soldiers, 166, 167. . 

Of reduction of non-com'd officers, 169, 170. 

Of deserters, 170-172. 

For certain offences in time of war, 172. 

Corpora], what regarded as, 172, 178. 

Prohibited, 173. 

Of two classes, 174. 

Of forfeiture of pay, 180. 

Which a military commission may inflict, 285. 
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RAMSAT, OaptAin, case of, 197, 198. 
BAPE, 

Definition of, 867. 

Requisite to prove, 367. 
RECOMMENDATIONS TO MERCY, 

When proper, 179. 

No part of the record, 179. 

Should be liow signed, 179. 

Shoold be made with care, 180. 
RECORD, 

Coorts-martial required to keep, 208. 

By whom kept, 208. 

Must state what, 208, 209. 

How to be written, 209. 

To be forwarded when, 181. 

To whom, 181, 213. 

Must show opportunity for challenge, 94. 

How made in case of a joint trial, 145. 

Does not contain details of discussion in closed court, 131« 

Exhibits to be attached to, 209. 

Control of, 209, 210. 

Expunging from, rule as to, 209, 210. 

Separate, to be kept for each case, 210. 

By whom authenticated, 210, 211. 

Of regimental and garrison courts, by whom kept, 211. 

Of field-officer's court, 211, 212. 

On revision, hi>w kept, 212. 

Lost, rule as to, 212, 213. 

Of courts-martial, where retained, 213. 

Who entitled to copy of, 213, 214. 

Fatal defects in, 214-217. 

Defects in, not fatal, 217, 218, 

Indorsement of, 218. 

Of courts of inquiry, 276. 

Of military commissions, 285. 

Of retiring boards, 290, 291. 

Judicial, how proved, 348, 349. 

Not judicial, how proved, 349, 350. 
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RECORDERS, 

Duties o^ on courts-martial, 284. 

On retiring boards, 287-889. . 
On courts of inquiry, 271. 
REDUCTION TO RANKS, 

Minor courts, have power of, as respects noi^-comM officers, 66. 
REGIMENTAL COURT, {See Courts-Martial) 

Convened under 30th article, required to do what, 54, 55. 

Mode of procedui^ 138. 
REGULATIONS. 

Army^ how defined, 20. 

History of, 18, 19. 

Cadet, when authorized, 20. 

Effect of, 20. 
REPORTERS 

May be appointed to courts-martial, 120. 

To courts of inquiry, 120. 

Oath of, 120. 
RETAINERS TO CAMP, 

Who included in term, 59, 60. 

Triable by minor courts, 55, 
RETIREMENT, 

Different kinds of, 287, Note 1. 
RETIRING BOARDS, 

Constitution and composition of, 287. 

Powers of, 287, 28a 

What powers as to witnesses, 288. 

Duties of, 288. 

Officers have a right to be present before, 287. 

Mode of procedure of, 288-291. 

Right of challenge, exists on, 289. 

Oath of members of, 289. 

Recorder of, 287-289. 

Examination of witnesses before, 289, 290. 

Finding of, 290. 

Record of, to be kept by whom, 290, 291. 

Confirmation of proceedings of, 291. 

Copy of record, how obtained, 291. 
REVIEWING OFFICER, 

Power of, does not extend retroactively, 205. 

Required to state decisions and orders, 181. 
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REVIEWING OFFICER, 

Decisions of, where written, 181/ 

Cannot be delegated, 182. 

To be attested with personal signature, 182. 

Mnst be stated, though other action required^ 181. 

May render proceedings nugatory, 182. 

Cannot be disapproved by President when, 182. 

Date of, should be stated, 183. 
Powers of, fixed by regulations, 181. 
May confirm, but not approve, 183. 
May confirm some parts, and disapprove others, 182. 
Cannot disapprove and then. order sentence executed, 188. 
Power of to suspend sentence, 184, 188, 189. 

To substitute a punishment for sentence, 184. 
Cannot confirm illegal proceedings, 184. 
When relieved before termination of proceedix^ who acts, 186. 
Power of, when absent from his command, 186. 
Cannot act on cases, where he sat as a member, 187, 
Of proceedings of field-officer^s court, 189, 190. 
Power of on regimental or garrison courts, 188, 189. 
Cannot enlarge or change punishments, 190, 199. 
May pardon or mitigate, 193, 194. 
May order new trial on disapproval when, 200. 
REVISION, 

Of court-martial proceedings may be directed by whom, 190. 
Procedure on, 190, 191. 
Number of, allowed, 191. 
Receiving new testimony on, 191, 192. 
By mutilated court, 192, 193. 
ROBBERY, 

Definition of, 357. 
Requisites to prove, 357, 358. 
RTJNKLE, Major, case of, 185. 

S. 

SACEYILLE, Lord George, case of, 43. 
SEATS, 

Of members, judge-advocate, counsel, and witness, 124* 
SECRETARY OF WAR, 

Approval of sentence by, effect of, 184, 185. 
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SEDITION, 

How defined, 244. 
SENTENCE 

XlDder mandatoiy article, 174. 

Mu&t not be greater punishment than prescribed hj article^ 
174, 175. 

Mandatory in what articles^ 175. 

Discretionary when, 176. 

Voting on, how conducted, 176, 177. 

Changing, rale as to, 177, 178. 

Takes efEect when, 205-207. 

When contrary to law, effect of, 184. 

Of death, by shooting, how executed, 203, 204. 
By hanging, how executed, 204, 205. 

Of confinement, commences when, 205. 

Of dismissal, commences when, 205, 206. 

Of dramming out, how executed, 207. 

Not to be divulged, 115. 
SMITH, Lieut, case of, 267. 

Joshua Hett, case of, 279. 
SOLDIERS' HOME, 

Inmates of, amenable to military law, 59, 68. 
SPECIFICATION, {See Charges.) 

STANDING MUTE 

From obstinacy or design, 111. 

From other causes, 112. 
STATEMENT, 

Accused has a right to make, 185. 

Courts should allow time to prepare, 185. 

How limited, 135. 

A party may be tried for language used in, 185. 

Court may caution accused while making, 135, 136. 

Value of, 136. 

Judge-advocate may call witnesses to rebut, ld6« 

How made to court, 136. 
STATUTES, 

How proved, of the United States, 348. 
Public, of states, 348. 
Private, of states, 348. 
STATUTE OF LIMITATION 

Good plea in bar, 100, 101. 
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STATUTE OP LnnTATION, 

Accused cannot waive, 101, 102. 

When it appears to apply, jndge-advocate to pnisne what 
course, 128. 

Not applicable to courts of inquiry, 275. 
STONE, Surgeon, case of, 266, 267. 
SUBPOENAS 

To be forwarded through proper cliannel^ 228, 224. 

Manner of serving, 224. 

Who may serve, 224. 

Proof of service of, 224. 

Service of, to be made in reasonable time, 226* 
SUPERINTENDENT OF MILITARY ACADEMY, 

Power of, to sunmion courts-martial, 31, 186. 
SURGEONS. 

Contract, amenability of to military law, 61. 

T. 

TESTIMONY 

Of witness, to be read over to him^ 132, 

On trial, to be read over when, 149. 
THACKERAY, Lieut, case of, 847. 
THOMAS, Lieut, case of, 273. 
TOTAL OR PARTLA.L WANT OF SPECIFICATION, 

A good plea in bar, 102. 
TRADERS. 

Post, amenability of to military law, 63. 
TREASON, 

Definition of, 352. 

What will convict of, 352. 

Misprision of, how defined, 353. 
TRIAL, {See Revision.) 

Person not to be twice tried, 98. 

By military and civil court, how regarded, 38, 39. 

New, when allowed, 200-202. 

Course of, 124-139. 

Procedure on, when question to witness is objected to, 130, 
131. 

Guide for courts-martial in deciding questions on, 134. 

Sometimes postponed to instruct witnesses, 327. 

Witnesses to retire at commencement of, 340. 
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UTTER WORTHLESSNESS, 
How to be charged, 86. 



VAN BOKKELEN, Captain, case of, 201 
VALLANDINGHAM, 

Ex parte, case of, 280. 
VARIANCE 

Between charges and eyidence, as to namOy etc., how cor- 
rected, 316, 319. 

As to time, how corrected, 320. 

In a written document set forth in chazge, and evidence, 322. 
VOIRE DIRE, 

Challenged member maj be examined on, 02, 98. 

Witnesses may be examined on, 325. 

Oath on, 120. 

Judge-adrocate has power to administer oath on, 120. 
VOTE 

Of members of courts-martial not to be diacloaed, 115, 116. 

Keeping of, by judge-advocate, 157, 158. 

Efectof atie,15]. 

WALKER, William, case of, 46, 46. 
WALL, Captain, case of, 68, 69. 
WEAVER, James, case of, 283. 
WHITE, Joseph, case of, 44, 46. 
WILLIAMSON, Peter, case of, 177, 178. 
WISE, 

Decision of the Supreme Court in case of, 35. 
WITNESSES (See Experts, Memorandum and Opinions.) 

Definition of, 324. 

Testimony of, termed what, 824. 

Tender of fees, not necessary, to secure, 226. 

By whom summoned, 222-224. 

Court exercises discretion as to calling, 138. 

Accused cannot demand list of, for prosecution, 222, 228. 

When failing to appear, attendance how secured, 224-226. 

Cannot depart without permission, 886« 
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WITNESSES, 

Qaestlons to, bow asked, ISO. 

Qaestions of accased, how put, 188. 

Objections to, to be made when, 129, 130. 

Before examination of, other witnesses to retire, 840* 

JSxaminaHon in chief of, 130, 131, 340-343. 

Leading questions not allowed in, 340. 

Exceptions to this rule, 340, 341. 
How confined, 341. 
Croai-examination of, 131, 343, 344. 
Should be how limited, 343. 
Great latitude often allowed on, 343. 
What questions may be asked on, 348, 844. 
Re'txaminaHon of allowed for what puipose, 844. 

How confined, 344. 
Examination of, by courts 131, 132. 
May be recalled, 149. 
May correct their testimony, 132. 
Testimony of sick or absent, how obtained, 184. 
Cannot refuse to answer criminating question, 844, 845. 
When required to answer degrading questions, 345. 
Refusing to answer questions, how treated, 345. 
Court to determine whether questions shall be answered by, 846 < 
Number of, necessary to prove a fact, 346. 
Two, required in what cases, 346. 
Competency of, general rule as to, 324. 
Incompetency of, how ascertained, 324, 825. 
From want of religious principle, 325-327. 

Degree of faith required, 825* 
How proved, 326. 
From want of underetanding, 327, 328. 
Children^ test as to, 327. 

At age of fourteen law presumes what^ 827. 
Sometimes instructed, 327. 
Idiots and lunatics, 827, 328. 
Intoxicated persons, 328. 
Deaf and dumb persons, 328. 

When admitted to testify, 828. 
From interest, 328-331. 

Husband and wife, 828-380. 

Other relationship how regarded, 880, 
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WITNESSES, Incompetency of, Jram interest, 

Applies only to lawful marriages, 828. 
t Bale in collateral proceedings, 328, 329. 
Kale in cases of personal violence, 329, 380. 

Right of wife to testify against Imaband 
with his consent, 329, 880, 
Accompliees, 330, 381. 

When competent, 330, 331. 
Testimony of in joint trials^ 330, 881. 
Credibility of, 331. 
Attorneys and counsel, 332. 

Cannot waive privilege, 332. 
When competent for cross-examination, 882. 
When required to testify, 832. 
As to state secrets, 333. 
jFVom infamy, 335. 
How proved, 335. 
How restored, 335, 336. 
Competency of, when parties to the suit^ 338. 

Judge-advocate, '333. 
Member of the court, 333. 
The accused, when, 333, 334. 

Not required to testify, 3 88. 
No presumption to be raised 

from failure to testify, 833. 
Refusing to answer questions 
when testifying, 834. 
Apprehenders of deserters, 384. 
Who are compellable, 336. 
• Credibility of, who decides as to, 336. 

How impeached, 337. 
How restored, 337. 
WRITINGS, 

Public {See Judicial Proceedings, Records and Statutes.) 
Private, how proved, 350, 351. 

Originals of, to be produced, 350. 
WRIT OF ATTACHMENT, 

Who may issue, 224, 225. ^ , ^ j\ 7S"^^==N| 

Execution of, method pursued, 225. .^' '^ -^^^ 

Must contain what, 225. /' \ , — -.^ 75 ^XT Y 

Minor courto can issue when, 226. 
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Illustrated with 87 wood-cuts and 21 lithographic plates, together with 
a Travel Scale and numerous useful tables. 8vo, cloth. . , 3 00 

AXON, W. E. A.— The Mechanic's Friend. 

A Collection of Receipts and Practical Suggestions Relating to Aquaria — 
Bronzing — Cements — Drawing — Dyes — Electricity — Gilding— Glass-work- 
ing — Glues — Horology — Lacquers — Locomotives — Magnetism — Metal- 
working — Modelling — Photography; — Pyrotechny — Railways —Solders — 
Steara-Engine — Telegraphy — Taxidermy — Varnishes — Waterproofing, 
and Miscellaneous Tools, Instruments, Machines, and Processes connect^ 
with the Chemical and Mechanic Arts. With numerous diagrams and 
wood-cuts. Fancy cloth 150 

BACON, P. W.— A Treatise on the Bichaids Steam-Engine In- 
dicator, with directions for its use. 

By Charles T. Porter. Revised, with notes and large additions as de- 
veloped by American practice ; with an appendix containing useful for- 
mul83 and rules for engineers. Illustrated. Fourth edition. 12mo, 
cloth 100 

BARBA, J.— The Use of Steel for Oonstructive Purposes; 

Method of Working, Applving, and Testing Plates and Brass. With a 
Preface by A. L. HoUey, C.E. 12rao, cloth 1 50 

BARNARD, Maj.-Gen. J. G.— The "0. 8. A." and the Battle of 

Bull Bun. 

8vo, cloth. 125 

— The Peninsular Campaign and its' Antecedents, 

As developed by the Report of Maj.-Gen. Geo. B. McClellan and other 

published Documents. 8vo, cloth 1 00 

12mo, paper ^ 30 

Notes on Sea-Coast Defence. 

Consisting of Sea-Coast Fortification; the Fifteen-Inch Gun; and Case- 
mate Embrasure. With an engraved plate of the Fifteen-Inch Gun. 
8vo, cloth 2 00 

BARNARD, MaK-Gen. J. G., and BABBY, Maj.-Gkn. W. P.— Re- 
port of the Bngineer and Artillery Operations of the Army 
of the Potomac, 

From its Organization to the Close of the Peninsular Campaign. Elus- 
trated by 18 maps, plans, etc. 8vo, cloth 2 50 

BARNES, Lieiit.-Com. JOHN 8.— Submarine WaiflAre, Defensive 
and Offensive. 

Comprising a full and complete Historr of the invention of the Torpedo, 
its employment in War, and results of its use. Descriptions of the va- 
rious forms of Torpedoes, Submarine Batteries, and Torpedo Boats actual- 
ly used in Wac With ^ lithographic plates and many wood-cuts. 8vo, 
cloth ^ 5 00 
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BABBE DUPABGQ, EDWABD D£ LA.— Elements of Military 
Art and History. 

Translated by Col. Geo. W. Cullum, U.S.B. 8vo, cloth $3 50 

BARRETT, Oapt. EDWARD.— Dead Reckoning ; or, Day's Work. 
8vo, flexiblecloth 1 25 

Gunnery Instmctions. 

12mo, cloth 1 25 

BEILSTEIN, F.— An Introduction to Qnalitative Chemical Ana- 
lysis. 

Translated by L J. Osbun. 12ino, cloth 75 

BENET, Gen. S. V.— Electro-Ballistic Machines, 

And the Schultz Chronoscope. Second edition. Illustrated. 4to» 
cloth 3 00 

Military Law and Oonrts-Martial. 

A Treatise on Military Law and the Practice of Courts-Martial. Sixth 
edition, reyised and enlarged. 8vo, law sheep 4 00 

BENTON, Ck)l. J. G.— Ordnance and Gonnery. 

A Course of Instruction in Ordnance and Gunnery. Compiled for the 
use of the Cadets of the U. S. Military Academy. Illustrated. Fourth 
edition, revised and enlarged. 8vo, cloth 5 00 

BERRIMAN, Maj. M. W.— ^The Militiaman's Manual and Sword- 
Play without a Master. 

Rapier and Broad-Sword Exercises, copiously explained and illustrated ; 
Small-Arm Light Infantry Drill of the United States Army; Infantry 
Manual of Percussion Muslcet; Company Drill of the United States Cav- 
alry. Fourth edition. 12mo, cloth 100 

BLAEX, W. P.— Report upon the Precions Metals ; 

Being Statistical Notices of the principal Gold and Silver producing re- 
gions of the World, represented at the Paris Universal Exposition. 8vo, 
cloth 2 00 

Ceramic Art. 

A Report on Pottery, Porcelain, Tiles, Terra-Cotta, and Brick. 8vo, 
cloth 2 00 

BOW, R. H.— A Treatise on Bracing, 

With its application to Bridges and other Structures of Wood or Iron. 
156 illustrations. 8vo, cloth 1 50 

BOWSER, Prof. E. A.— An Elementary Treatise on Analytic Geo- 
metry. 

Embracing Plain Geometry, and an Introduction to Geometry of three 
Dimensions. 12mo, cloth. \ 1 75 

An Elementary Treatise on the Differential and Integral 

Calculus. 

With numerous examples. 12mo, cloth 2 25 

BOYNTON, Maj. EDWARD 0.— History of West Point, 

And its Military Importance during the American Revolution ; and the 
Origin and Progress of the U. S. Military Academy, With 86 maps and 
engravings. Second edition. 8vo, fancy cloth 3 50 
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BRANDT, J. D.-^Gunnory OateehisBL 

Aj9 applied to the service of the Naval Ordnance. Adapted to the latest 
Official Regulations, and approved bj the Bureau of Ordnance, Navy 
Depuiiment. Revised edition. Illustrated. ISmo, doth. $150 

BBEWEBTON^ G. D.— The Automaton Battery; or, AztiUezist'fl 
Practical Instructor. 

For all Mounted Artillery MancBavres in the Field. In box. 1 00 

When sent by mail 1 SO 

The Automaton Bei^iment; or, Xnfuitry Soldier'fl Practical 

Instructor: 

For all Eegunental Movements in the Field. In box 1 00 

When sent by mail 1 33 

The Automaton Company; or, Infuitry Soldier's Ptactlcal 

Instructor. 

For ail Company Movements in the Field. In box 1 25 

. When sent by mail 194 

BBINKEBHOIT, Capt. B.— The Volunteer Quartermaster. 
12mo, cloth 1 00 

BnCKNEB, Ideut. W. P.— Oaleulated Tables of Banges for Vwy 
and Army Guns. 

8vo, cloth 1 50 

BUBGH, N. P.— Modem Marine Engineering, 

Applied to Paddle and Screw Propulsion. Consisting of 86 colored plates, 
^9 practical wood-cut illustrations, and 408 pages of descriptive matter, 
the whole being an exposition of the present practice of James Walt & 
Co., J. & G. Eennie, K Napier & Sons, aud other celebrated firms. Thioik 

4to vol., cloth 10 00 

Half morocco 15 00 

BUBT, W. A.— Key to the Solar Compass, and Surreyor's Oom- 
panion. 

Comprising all the rules necessary for use in the field ; also description of 
the Linear Surveys and Public iknd System of the United States, Notes 
on the Barometer, suggestions for an outfit for a survey of four months^ 
etc. Fifth edition. Pocket-book form, tuck 2 60 

BUTIiEB, Capt. JOHN 8.— ^Projectiles and Bifled Cannon. 

A Critical Discussion of the Princlpkal Systems of Bifiing and Projectilea^ 
with practical suggestions for their improvement, as embraced in a report 
to the Chief of Ordnance, U. S. Army. 4to, 86 plates, cloth o 00 

GAIN, Prof. WM.— A Practical Treatise on Voussoir and Solid 
and Braced Arches. 
16mo, cloth extra \, 1 75 

CALDWELL, Prof. GEO. C, and BBEHEMAN, Prof. A. A.— Man* 
ual of Introductory Chemical Practice. 

For the use of Students in Colleges and Normal and High Schools. Third 
edition revised and corrected, ovo, cloth, illustrated. Kew and enlarg- 
ed edition 1 50 

CAMPIN, FBANCI8.— On the Construction of Iron Boofiu 
8vo, with plates, cloth ....'••• 2 00 
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OASPY, Biig.-Gen. SILAS.— U. S. Infantry Tactics. 

Vol, I. — School of the Soldier; School of the Company; Instruction for 
Skirmishers. Vol. II. — School of the Battalion, Vol. III. — Evolutions 
of a Brigade; Evolutions of a Corps d*Armee. Lithographed plates. 
8vols. 24mo, ciolh Jjil 50 

GHAUVENET, Prof. W.—New Method of Oorrecting Lunar Dis- 
tances, and Improved Metliod of Finding ^e Error and Eate 
of a Gnronometer, by Equal Altitudes. 
8vo, cloth 2 00 

OHUBOH, JOHN A.— Notes of a Metallurgical Journey in Europe. 
8vo, cloth 2 00 

OLAEK, D. KINNEAB, O.E.— Fuel, 

Its^mbustion and Economv; consist] 

the Combustion of Coal and the Prevent 

and the Economy of Fuel, by T. S. Prii 

on recent practice in the Combustion and ^onomy of Fuel : Coal, Coke, 

Wood, Peat, Petroletun, etc. 12mo, cloth 1 50 

A Manual of Bules, Tables, and Data for Mechanical En- 
gineers. 

Based on the most recent investigations. Illustrated with numerous 

diagrams. 1,012 pages. 8vo, cloth 7 50 

Half morocco 10 00 

CLARE, Lt. LEWIS, U. S. N.— Theoretical Navigation and Nauti- 
cal Astronomy. 

Illustrated with 41 wood-cuts. 8vo, cloth ^ . 1 50 

CLABEE, T. 0.— Description of the Iron SaUway Bridge over the 
Mississippi River at Quincy, Illinois. 
Illustrated with 21 lithographed plans. 4to, cloth. 7 50 

OLEVENGER, S. R.— A Treatise on the Method of Oovemment 
Survesring, 

As prescribed by the U. S. Congress and Commissioner of the (Jeneral 
Land OflRee, witn complete Mathematical, Astronomical, and Practical 
Instructions for the use of the United States Surveyors in the field. 
16mo, morocco 2 50 

COFFIN, Frof. J. H. C.--Navigation and Nautical Astronomy. 

Prepared for the use of the U, S. Naval Academy. Sixth edition. 
52 wood-cut illustrations. 12mo, cloth 3 50 

C0LBT7RN, ZERAH.— The Gas-Works of London. 
12mo, boards 60 

COLLINS, JAS. E.— The Private Book of Usefiil Alloys and Me- 
moranda for €h>ldsmiths, Jewellers, etc. 

ISmo, cloth 50 

COOKE, Brig.-Gen. PHILIP ST. GEORGE.— New Co^valry Tactics. 

16mo, morocco 2 00 

Cavalry Practice. 

Regulations for the movements of the Cavalry of the Army. 12mo. 1 00 
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COENWALL, Prof. H. B.-Mannal of Blow-Pipe Analysis, Quali- 
tative and Quantitative. 

With a Complete System of Descriptive Mineralogy. 8vo, doth, with 
many illustrations $2 50 

CBAIG, B^ P.— Weights and Measures. 

An account of the Decimal System, with Tables of Conyersion for Com- 
mercial and Scientific Uses. Square 32mo, limp cloth 50 

OBullIO. I^nof. ra08.-Elenients of the Mathematical Theory of 
Fluid Motion. 

16mo, cloth 125 

OBAIGHILL, WM. P.— The Army Officer's Companion. 

Principally designed for Staff Officers in the Field. Partly translated 
from the French of M. de Rouvre, Lieut.-Col. of the French Staff Corps, 
with additions from Standard American, French, and English authori- 
ties. 18m o, full roan 150 

OULLUM, Col. GEORGE W.— Military Bridges. 

Systems of Military Bridges in use by the U. S. Army; those adopted by 
the Great European Powers ; and such as are employed in British India. 
With Directions for the Preservation, Destruction, and Re-establishment 
of Bridges. With 7 folding plates. 8vo, cloth 3 50 

DAVIS, 0. B., and EAE, F. B.— Hand-Book of Electrical Dia- 
grams and Connections. 

Illustrated with 33 full -page illustrations. Second edition. Oblong 8vo, 
cloth extra 2 00 

DIEDBIGH, JOHN.— The Theory of Strains. 

A Compendium for the Calculation and Construction of- Bridges, Roofs, 
and Cranes. Illustrated by numerous plates and diagrams. 8vo, 
cloth : 5 00 

DIXON, D. B.— The Machinist's and Steam-Engineer's Practical 
Calculator. 

A Compilation of Useful Rules, and Problems Arithmeticallv Solved, to- 

f ether with General Information applicable to Shop-Tools, Mili-Gearinflr, 
'uUeys and Shafts, Steam-Boilers and Engines. Embracnig Valuable 
Tables, and Instruction in Screw-cutting, Valve and Link MoMon, etc. 
IGrno, full morocco, pocket form 2 00 

DODD, GEO.— Dictionary of Manufisbctnres, Mining, Machinery, 
ana the Indnstrial Arts. 

12mo, cloth 1 50 

DOUaLASS. Prof. S. H., and PBESCOTT, Prof. A. B.-Qnalitative 
Chemical Analysis. 
A Guide in the Practical Stndy of Chemistry, and in the Work of Analy- 
sis. Fourth edition. 8vo, cloth 3 50 

DTJANE, Gkn. J. C— Manual for Engineerincr Troops. 

Consisting of— Part I. Ponton Drill : IT. Practical Oporations of a Siege; 
III. School of tlio Sap ; IV. Military Mining: ; V. Construction of Bat- 
teries. With 16 plates and numerous wood-cut illustrations. 12mo, 
half morocco.... 1 50 
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PUBOIS, A. J.— The New Method of Graphical Statics. 

With CO illustrations. 8vo, cloth $1 60 

DUFOUB, Gen. G. H.— The PrincipleB of Strategy and Grand 
Tactics. 

Translated from the French, by William P. Craighill, U. S. Engineers, 
from the last French edition. Illustrated. 12mo, cloth 1 50 

DT7B7EA, Col. A.— Standing Orders of the Seventh Regiment 
National Guards. 

New edition. 16mo, cloth 50 

EASSIE, P. B.— Wood and its Uses. 

A Hand-Book for the use of Contractors, Builders, Architects, Engineers, 
and Timber Merchants. Upwards of 250 illustrations. 8vo, clotli, 1 50 

EDDT, . Prof. H. T.— Researches in Graphical Statics; 
Embracing New Constructions in Graphical Statics, a New General 
Method in Graphical Statics, and the Theory t>f Internal Stress in Graphi- 
cal Statics. 8vo, ' cloth 1 50 

ELIOT, Prof. C. W., and STORER, Prof. F. H.— A Ck)mpendions 
•|wra.Tiiifl.i of Qualitative Chemical Analjrsis. 

Revised with the coK)peration of the authors. By Prof. William R. 
Nichols. Illustrated. 12mo, cloth 1 50 

ELLIOT, Maj. GEO. H:, XT. S. £.— European Light-House Systems; 

Being a Report of a Tour of Inspection made in 1878. 61 engravings and 
21 wood-cuts. 8vo, cloth 5 00 

ENGINEERING FACTS AND FIGURES. 

An Annual Register of Progress in Mechanical Engineering and Con- 
struction for the years 18C3-G4-65-66-67-C8. Pull/ illustrated. vols. 
18rao, cloth (each volume sold separately), per vol 2 50 

FANNING, J. T.— A Practical Treatise on Water-Supply En^^i- 
neering. 

Relating to the Hydrology, Hydrodynamics, and Practical Constniction 
of Water-Works in North America. Third edition. With numerous 
tables and 180 illustrations. 650 pages.' 8vo, cloth. . . . .* 5 00 

FISEE, Lieut. BRADLEY A., U. S. N.— Electricity in Theory and 
Practice ; or, The Elements of Electrical Engineering. 

8vo, cloth 2 50 

FOSTER, Gen. J. G., U. S. A.— Submarine Blasting in Boston 
Harbor, Massachusetts. 

Removal of Tower and Corwin Rocks. Hlustrated with seven plates. 
4to, cloth 3 50 

F07E, Prof. J. C— Chemical Problems. 

With brief Statements of the Principles involved. Second edition, re- 
vised and enlarged. 16mo, boards 50 

FRANCIS, JAS. B., C. E.— Lowell Hydraulic Experiments : 

Being a selection from Experiments on Hydraulic Motoi-s, on the Flow of 
Water over Weirs, in Open Canals of Uniform Rectangular Section, and 
through submerged Onftces and diverging Tubes. Made at Lowell, 
Massachusetts. Fourth edition, revised and enlarged, with many new 
experiments, and illustrated with twenty-three copperplate engravings. 
4to, cloth 15 00 
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FBEE-HAJn) DRAWING. 

A Guide to Ornamental Figure and Landscape Drawing. By an Art 
'Student. 18mo, boards T $0 50 

FBT. Brkr.-Gton. JAMES B.— Anny Sacrifices; or, Brie£i firom 
Official Pigeon-Holes. 

Sketches based on Official Reports, ^uped together for the purpose of 
illustra'ting the Services of the liegular Army of the United States on the 
Indian Frontier. 16mo 1 25 



of Breyet Bank. 



The Historj] and Legal Effects of Brevets in the Armies of Great Britain 
and the United States, from the origin in 1G92 until the present time. 
Crown 8vo, extra cloth 3 00 



GILLMOBE, Oen. Q. A.— TreatiBe on Limes, 
and Mortars. 



Cements, 



Papers on Practical Engineering, U. S. Engineer Department, No. 9, 
containing Reports of numerous Experiments conducted in New York 
City during the years 1858 to 1861, mclusive. With numerous illustra- 
tions. Svo, cloth '. . 4 00 

Practical Treatise on the Construction of Boads, Streets, 



and Pavements. 
With 70 illustrations. 12mo, cloth .• 2 00 

Bepbrt on Strength of the Building-Stones in the United 



States, etc. 
8 vo, illustrated, cloth...... 150 

Coignet Beton and other Artificial Stone. 



9 plates, views, etc. 8vo, cloth 2 50 

Port Sumter. 



Official Beport of Operations against the Defences of Charleston Harbor, 
1863. Comprising the descent upon Morris Island, the Demolition of 
Fort Sumter, and the siege and reduction of Forts wa£:ner and Gregg. 

With 76 lithographic plates, views, maps, etc. 8vo, cloth 7 S) 

Half Russia 12 00 



Supplementary Beport on Fort Sumter. 



Supplementary Report to the Engineer and Artillery Operations against 
the Defences of Charleston Harbor in 1863. With 7 litnographed maps 
and views. Svo, cloth 3 oO 



Siege and BeductioVi of Fort Pulaski, Oeorgia. 



Illustrated by maps and views. 8vo, cloth 2 50 

OOODEVE, T. M.— A Text-Book on the Steam-Engine. 

143 illustrations. 12mo, cloth 2 00 

OOBDON, J. E. H.— Four Lectures on Static Induction. 
12mo, cloth 80 

GBAFTON/ Qz^jk. HENB7 D.— A Treatise on the Oamp and 
March. 

With which is connected the Construction of Field- Works and Military 
Bridges. 12mo, cloth 75 
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;, WM., B. 0. £•— A TreatiBe on JUfles, Oaonon, and 
Sportixig Aims. 

870, cloth '. $4 00 

PuUcalf 600 

OBXJUEB, M. L.— Tlie MannilEkctiixe of SteeL 

Translated from the French, by Lenox Smith, with an appendix on the 
Bessemer process in the United States, by the translator. Illustrated. 
8 vo, cloth 3 50 

GUIDE TO WEST POINT, and the U. 8. Militaxy Academy. 
With maps and engravings. ISmo, flexible cloth 1 00 

EALF-H0UB8 WITH MODERN 80IENTI8T8.-I.ectiire8 and 
Essays, 

By Professors Huxley; Barker, Stirling, Cope, Tyndall, Wallace, Roscoe,. 
Huggins, Lockyer, Young, Mayer, and Reed. Being the University 
Series bound up. With a general introduction by Noah rorter, President 
of Yale College. 2 vols. 12mo, cloth, illustrated 2 50 

EAMEB8LY, LEWI8 B.— The Records of living Officers of the 
U. 8. Navy and Marine Corps. 

Compiled from Official Sources. Third edition. Cloth, 8vo 2 50 

HAMILTON, W. G.— Usefdl Information for Bailway Men. 

Sixth edition, revised and enlarged. 662 pages, pocket form. Morocco, 
gilt 2 00 

HARRISON, Col. WALTER.-Pickett*s Men. 

A Fragment of War History. With portrait of Gen. Pickett 12mo, 
cloth 1 25 

HABRI80N, W. B.— The Mechanic's Tool Book, 

With Practical Bules and Suggestions for Use of Machinists, Iron-Work- 
• ers, and others. Illustrated with 44 engravings. 12mo, cloth. ... 1 50 

HABWOOD, A. A.— Naval Oonrts-MartiaL. 

Law and Practice of United States Naval Courts-Martial. Adopted as a 
Text-Book at the U. S. Naval Academy. 8vo, law-sheep 3 00 

HA8KIN8, 0. H.— The Oalvanometer and its Uses. 
A Manual for Electricians and Students. Second edition. 12mo, mo- 
rocco 160 

HAUPT, Brig.-Oen. HERMAN.— Military Bridges. 

For the Passage of Infantry, Artillery, and B^gage-Trains ; with sug- 
gestions of many new expedients and constructions for crossing streams 
and chasms. Including also designs for Trestle and Trass Bridges for 
Military Railroads, adapted specially to the wants of the Service of 
the United States. Illustrated by 69 lithographic engravings. 8vo, 
cloth A 6 60 

HEAD, Oapt. GEOBGE E.— A New 8yBtem of Fortiflcations. 

Illustrated. 4to, paper • 60 

HEAVY ABTILLEBY TA0TIC8 : 1863. 

Instructions for Heavy Artillery ; prepared by a Board of Officers, for 
the use of the Army of the United States. With service of a gun 
mounted on an iron carriage, and 89 plates. 12mo, cloth 1 00 
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HENSIOI^ GLAUS.— Skeleton Stractnres, especially in their ap- 
plication to the Building of Steel and Iron Bridiges. 
With folding plates and diagrams. 8vo, cloth $1 50 

HENBY, GUT V.— Military Becord of Civilian Appointments in 
the united States Army. 

2 vols. 8vo, cloth 10 00 

HETH, Capt. HENBT.— System of Target Practice. 

For the Use of Troops when armed with the Masket, Rifle-Musket, 
Hifle, or Carbine. Prepared principally from the Frenclu 18mo, 
cloth 50 

HEWSON, WM.'-Principles and Practice of Emhanking Lands 
from Biyer Floods, as applied to the Levees of the Mississippi. 

8vo, cloth 2 00 

HOLLEY, ALEXANDEB L.— A Treatise on Ordnance and Armor. 

Embracing descriptions, discussions, and professional opinions concerning 
the materials, fabrication, requirements, capabilities, and endurance (3 
European and American Guns, for Naval, Sea-Coast, and Iron-Clad War- 
fare, and their Rifling, Projectiles, and Brooch-Loading ; also, results of 
experiments against armor, from oflicial records, with an appendix refer- 
ring to Gun-Cotton, Ilooped Guns, etc., etc. 948 pages, 493 engravings, 

and 147 Tables of Results, etc. 8vo, half roan 7 60 

Half Russia 10 00 

Bailway Practice. 

American and European Railway Practice in the economical Generation of 
Steam, including the Materials and Construction of Coal-burning Boilers, 
Combustion, the Variable Blast, Vaporization, Circulation, Superheating, 
SuDp lying and Ileating Feed-water, etc., and the Adaptation of Wo^ 
ana Coke-burning Engines to Coal-burning ; and in Permanent Way, in- 
cluding^ Road-bed, Sleepers, Rails, Joint-fastenings, Street Railways, etc., 
etc. With 77 lithographed plates. Folio, cloth * 12 00 

HOTCHKISS, JED., and ALLAN, WILIJAM.-Tlie Battle-Fields 
of Virginia. 

Chancellorsville, embracing the Operations of the Army of Northern 
Virginia, from the First Battle of Fredericksburg to the Death of Lt.- 
Geii. T. J. Jackson. Illustrated with five maps and portrait of Stone- 
wall Jackson. Bvo, cloth .'^ 3 50 

HOWABD, 0. B.— Earthwork Mensuration on the Basis of the 

Prismoidal FormnlsB. 

Containing simple and labor-saving method of obtaininor Prismoidal Con- 
tents directly from End Areas. Illustrated by Examples, and aecompMi^ 
nied by Plain Rules for Practical Uses. Illustrated, bvo, cloth. . 1 50 

HUNTEB, Capt. B. F.— Manual for Quartermasters and Commis- 
saries. 

Containing Instructions in the Preparation of Vouchers, Abstracts, Re- 
turns, etc. 12mo, cloth 1 00 

Flexible morocco • . 1 50 

INDUCTION-COILS.— How Made and How Used. 
63 illustrations. 16mo, boards 50 
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INSTBUGTIONS FOB FIELD ABTILLEBY. 

Prepared by a Board of Artillery Officers. To which is added the 
••Evolutions of Batteries." Translated Irom the French by Brig. -G^u. 
R. Anderson, U. S. A. 122 plates. 12mo, cloth $1 00 

ISHEBWOOD, B. F.— Engineering Precedents for Steam Ma- 
chinery. 

Arrar.ged in the most practical and useful manner for Engineers. With 
iUur.rations. Two volumes in one. bvo, cloth 2 50 

IVES, Lient. B. A.— Military Law. 

A Treatise on Military Law, and the Jurisdiction, Constitution, and 
Procedure of Military Courts. With a Suinuiarv of the Rules of Kvi- 
dence as applicable to such Courts. 400 pages. 6vo, law-sheep. . 4 00 

JANNETTAZ, EDWABD.— A Gnide to the Determination of 
Bocks: 

Beinff an Introduction to Lithology. Translated from the French by 
G. w. Plympton, Professor of Physical Science at Brooklyn Polytechnic 
Institute. 12mo, cloth 150 

JEFFEBS, Capt. W. N., U. S. N.—Nautical Surveying. 

Illustrated with 9 copperplates and 31 wood-cut illustrations. 8vo, 
.cloth 5 00 

JOMINI, Oen. BABON DE.— Campaign of Waterloo. . 

The Political and Military History of the Cam])aign of Waterloo. Trans- 
lated froui the French by Gen; S. V. Benet. Third edition. 13ino, 
cloth 1 25 

Treatise on Grand Military Operations. 

1 11 list rated bv a Critical and Military ITistory of the Wars of Frederick the 
Great. With a Summary of the Most Important Princii)lcs of the Art 
of War. Illustrated bv maps and plans. Tmnslatcd from tlie Fi-onch 
by Col. S. B. Holabird^ U. S. A. 2 vols. 8vo and Atlas. Cloth. 15 00 

Italf calf or morocco 21 00 

Half Russia 22 50 

JONES, H. CHAPMAN.— Text-Book of Experimental Organic 
Chemistry for Students. 
18mo, cloth 1 00 

J07NS0N, F. H.— The Metals nsed in Construction: Iron, Steel, 
Bessemer Metal, etc., etc. 

Hlustrated. 12rao, cloth , 76 

Designing and Construction of Machine Gearing. 

Illustrated. 8vo, cloth 2 00 

KANSAS CITY BBIDGE, THE. 

With an account of the Rep^imen of the Missouri River, and a descrip- 
tion of the methods used for Founding in that River. By O. Chanute, 
Chief-En^rinccr, and Gei>rj?e Mornsrm, Assistant-Engineer. Illustrated 
with live lithographic views and twelve plates of plans. 4to, cloth. 6 00 

HELTON, Gen. J. C— New Bayonet Exercise. 

A New Mnnual of the Bayonet, for the Army and Militia of the United 
States. With 40 beautifully engraved plates. Fifth edition. Revised. 
12mo, "cloth 2 00 
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KINO, W. H.— Lessons and Practical Notes on Steam, 

The Steam-Engine, Propellers, etc., etc., for joung Marine Engineers, 
Students, and others. Uevised by Chief-Eng^meer J. W. King, U. S. 
Navy. Nineteenth edition, enlarged. 8vo, cloth $2 00 

KIRKWOOD, JA8. P.— Beport on the Filtration of River Waters 
for th'e supply of Cities, i 

As practised in Europe, made to the Board of Water Commissioners of 
the City of St. Louis. Illustrated by 80 double-plate engravings. 4to, 
cloth 16 00 

LABBABEE, C. S.— Oipher and Secret Letter and Telegraphic 
Code, with Hogg's Coprovements. 

The most perfect secret code ever invented or discovered. Impossible to 
read without the key. 18mo, cloth 100 

TiA?iFJJi?i, Oapt. H. M., U. 8. A.— One Law in Nature. 

A New Corpuscular Theory, comprehending Unity of Force, Identity of 
Matter and its Multiple Atom Constitution ; applied to the Physical Af- 
fections, or Modes of Energy. 12mo 1 50 

LEGOMTE, FEBi>INAin).— The War in the United States. 

A Report to the Swiss Military Department. Translated from the French 
by a Staff Officer. 12mo, cloth 75 

LB aAL, Col. EUaENB.— School of the Guides. 

Designed for the use of the Militia of the United States. 16mo, 
cloth 60 

LBNDY, Oapt.— Maxims and Instructions on the Art of War. 

A Practical Military Guide for the use of Soldiers of all Arms and 
of all (Countries. Translated from the French. 18mo, doth 75 

LBVY, Com. U. P.— -Manual of Internal Bules and Begulations 
foi Menof-War. 

Third edition, revised and enlarged. 18mo, flexible cloth 30 

UEBBB, FBANCIS, I1L.D.— Instructions for Armies. 

Instructions for the Government of Armies of the United States in the 
Field. 13mo, paper 25 

LIPPITT.—Special Operations of War. 12mo, doth. 1 00 

Field Service in War. 12mo, cloth 1 00 

Tactical Use of the Three Arms. 12mo, cloth 1 00 

Intrenchments. 12mo, cloth 1 25 

LOCK, 0. a., WIGNBB, G. W., and HABLAND, B. H.— Sugar 
Growing and Befining. 

Treatise on the Culture of Sugar- Yielding Plants, and the Manufac- 
ture and Refining of Cane, Beet, and other sugars. 8vo, cloth, illus- 
trated 12 00 

LOCKWOOD. THOS. D.— Electricity, Magnetism, and Electro- 
Telegraphy. 
A Practical Guide for Students, Operators, and Inspectors. 8vo, 
doth 
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LOBING, A. £.— A Haad-Book on the Electro-Kagnetic Tele- 
graph. 

Paper boards $0 50 

Cloth 76 

Morocco 1 00 

LIJOE, Oapt. 8. B.— Seamanship. 

For the use of the United States Nayal Academy. Fourth edition. 
Grown 8vo, revised and improved, illustrated by b9 full-page copper- 
plate engravings, half roan Y 50 

1^ Text-Book at the U. S. Naval Academy, Annapolis. 

Naval Light ArtilleiT. 

By Lieut. W. H. Parker, U. S. N. Third edition, revised by Capt. S. B. 
Luce, Assist-ant Instructor of Gunnery and Tactics at the U. S. Naval 
Academy. 22 plates. 8vo, cloth. 3 00 

MacOOBD, Prof. 0. W.— A Practical TreatiBe on thA Slide-Valve 
by Eccentrics, 

Examining by methods the action of the Eccentric upon the Slide-Valve, 
and explaming the practical processes of laying out the movements 
adapting the valve for its various dutids in the steam-engine. Second 
edition. Illustrated. 4to, cloth 2 50 

McOLELLAN, Qen. GEO. B.— Beport of the Army of the Potomac, 

Of its operations while under his command. With maps and plans. 

8vo, cloth 1 00 

Paper 50 

McOULLOOH, Prof. B. S.— Elementary Treatise on the Mechani- 
cal Theory of Heat, and its application to Air and Steam 
Engines. 

8vo, doth 3 50 

MANUAL OF BOAT EZEB0I8E 

At the IT. S. Naval Academy, designed for the practical instruction of 
the Senior Glass in Naval Tactics. 18mo, flexible cloth 50 

MENDELL, a. H.-~Military Surveying. 

A Treatise on Military Surveying, Theoretical and Practical, including a 
description of Surveying Instruments. With 70 wood-cut illustrations. 
12mo, cloth 1 50 

MEBBILL, CoL WM. E., V. S. A.— Iron Truss Bridges for Bailroads. 

The method of calculating strains in Trusses, with a careful comparison 
of the most prominent Trusses, in reference to economy in combination, 
etc., etc ' Illustrated. ■ 4to, doth 5 00 

MIOHATiTiTS, Oapt. 0. E.— The Le Bonlenge Chronograph. 

With three lithographed folding plates of illustrations. 4to, illustrated, 
cloth 3 00* 

MIOUiE.Prof. P. S.— Elements of Wave Motion relating to Soimd 
and Light. 
Text-Book for the U. S. Military Academy. 8vo, cloth, illustnted. 5 00 
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MINIFIE, WM.— Mechanical Drawing. 

A Text-Book of Geometrical Drawing for the use of Mechanics and 
Schools, in which the Deliuitions and xlules of Geometry are famiiiarlj 
explained ; the Practical Problems are arranged, from the most simple to 
the more complex, and in their description technicalities are avoided as 
much as possible. With illustrations for Drawing Plans, Sections, and 
Elevations of Railways and Machinery ; an Introduction to Isometrical 
Drawing, and an Essay on Linear Perspective and Shadows. Illustrated 
with over 200 diagrams engraved on steel. Ninth edition. With an Ap- 
pendix on the Theory and Application of Colors. 8vo, cloth $4 00 

'* It is the best work on drawing that we have ever seen, and is especially 
a text-book of Geometncal Drawing for the use of Mechanics and Schools! 
No young Mechanic, such as a Machinist, Engineer, Cabinet-maker, Mill- 
wright, or Carpenter, should be without it" — Scientific American» 

(Geometrical Drawing. 

Abridged from the octavo edition, for the use of schools. Illustrated 
•with 48 steel plates. Fifth edition. 12mo, cloth. 2 00 

MODERN METEOROLOGT. 

A Series of Six Lectures, delivered under the auspices of the Meteorolo- 
gical Society in 1878. Illustrated. 12mo, cloth 150 

MONROE, Ool. J.— Ligbt Infantry Company and flkirmlwli DrilL 

Bayonet Fencing; with a Supplement on the Handling and Service of 
Light Infantry. 32mo, cloth 75 

MOORE, FRANK.— The Rebellion Records 

Containing a full and concise Diary of Events from December, 1860, to 
the close of the War of the Rebellion, with Official Reports of State 
Oificers and Narratives of all the Battles and Skirmishes that occurred. 
Complete in twelve volumes royal 8vo. Illustrated with 158 steel en- 
graved Port.raits of distingiiishea Generals and Prominent Men, together 

with numerous Maps and Plans of Battles. Price in cloth 60 00 

Library sheep .• 72 00 

Half calf, antique 78 00 

Half morocco 78 00 

Half Russia 84 00 

Portrait Gallery of the War, Civil, Military, and Naval. 

A Biographical Reoord. Illustrated with 60 fine portraits on steel. 

1 vol. 8vo, cloth 6 00 

Halfcalf 7 50 

M0RRI8; E.— Easv Rnles for the Measurement of Earthworks, 
by Means of the Prismoidal Formnla. 

78 illustrations. 8vo, cloth « 150 

MORRIS, Oen. WM. H.— Field Tactics for Infantry. 

Illustrated. 18mo, cloth 75 

Inflantry Tactics. 

2 vols. 24hjo 2 00 

2 vols, in one, doth , ... 1 50 
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